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ORDER  AUTHORIZING  STUDY 


(House,  No.  7645  of  1973) 

Ordered,  That  the  Legislative  Research  Council  be  directed  to 
make  a  study  and  investigation  relative  to  (a)  the  experience  with  the 
Health  Care  Facilities  Act  of  1972  (c.  776)  and  (b)  the  feasibihty  of 
unifying  hospitals  now  administered  and  financed  separately  by  the 
state,  counties  and  municipalities  into  a  single  state  public  health 
hospital  system,  as  a  vehicle  for  providing  hospital  services  more 
economically  to  the  inhabitants  of  the  various  regions  of  the  state, 
reducing  the  duplication  of  facilities  and  services  within  the  same 
areas,  and  removing  hospitals  now  administered  by  counties  and 
municipalities  from  reliance  on  the  property  tax;  and  that  said 
Council  shall  file  its  statistical  and  factual  report  hereunder  with  the 
Clerk  of  the  House  of  Representatives  not  later  than  the  last 
Wednesday  in  March,  Nineteen  Hundred  and  Seventy-Four. 


Adopted: 

By  the  House  of  Representatives,  October  16,  1973 

By  the  Senate,  in  concurrence,  October  17,  1973 
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LETTER  OF  TRANSMITTAL  TO  THE 
SENATE  AND  HOUSE  OF  REPRESENTATIVES 


To  the  Honorable  Senate  and  House  of  Representatives: 

LADIES  AND  GENTLEMEN:  -  The  Legislative  Research  Coun- 
cil submits  herewith  a  report  prepared  by  the  Legislative  Research 
Bureau  on  the  basis  of  House,  No.  7645  of  1973  requiring  a  study 
and  investigation  of  the  experience  with  the  Health  Care  Facilities 
Act  of  1972  (c.  776);  and  the  feasibility  of  a  single  state  public 
health  hospital  system. 

Since  the  Legislative  Research  Bureau  is  limited  by  statute  to 
"statistical  research  and  fact-finding,"  this  report  contains  no 
recommendations  for  legislative  action.  It  does  not  necessarily  reflect 
the  opinions  of  the  undersigned  members  of  the  Council. 

Respectfully  submitted, 

MEMBERS  OF  THE  LEGISLATIVE  RESEARCH  COUNCIL 

Sen.  ANNA  P.  BUCKLEY  of  Plymouth  Chairman 

Rep.  JOHN  F.  COFFEY  of  West  Springfield  House  Chairman 

Sen.  JOSEPH  B.  WALSH  of  Suffolk 

Sen.  JOHN  F.  PARBCER  of  Bristol 

Sen.  WILLIAM  L.  SALTONSTALL  of  Essex 

Rep.  JAMES  L.  GRIMALDI  of  Springfield 

Rep.  PAUL  J.  CAVANAUGH  of  Medford 

Rep.  RUDY  CHMURA  of  Springfield 

Rep.  SIDNEY  Q.  CURTISS  of  Sheffield 

Rep.  ALAN  PAUL  DANOVITCH  of  Norwood 

Rep.  HARRISON  CHAD  WICK  of  Winchester 

Rep.  WILLIAM  H.  RYAN  of  Haverhill 
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LETTER  OF  TRANSMITTAL  TO  THE 
LEGISLATIVE  RESEARCH  COUNCIL 


To  the  Members  of  the  Legislative  Research  Council: 

MADAM  CHAIRMAN  AND  GENTLEMEN:  -  House,  No.  7645 
of  1973  directed  to  the  Legislative  Research  Council  to  make  an 
investigation  and  study  of  the  experience  with  the  Health  Care 
Facilities  Act  of  1972  (c.  776);  and  the  feasibility  of  a  single  state 
public  health  hospital  system. 

The  Legislative  Research  Bureau  submits  herewith  a  report  in 
accordance  with  the  above  directive.  Its  scope  and  content  are 
restricted  to  fact-finding  data  only,  without  recommendations  or 
legislative  proposals. 

This  report  was  the  primary  responsibility  of  Ann  Marie  O'Brien 
of  the  Research  Bureau  staff. 

Respectfully  submitted, 

DANIEL  M.  O'SULLIVAN 
Director,  Legislative  Research  Bureau. 
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tIDfje  Commontoealtfi  of  Ma^iatf^u^ttta 

CERTIFICATE  OF  NEED  AND  A 
UNIFIED  STATE  HOSPITAL  SYSTEM 

SUMMARY  OF  REPORT 

Origin  and  Scope  of  Study 

This  report  has  been  prepared  m  compliance  with  an  order 
adopted  by  the  General  Court  which  directed  the  Legislative 
Research  Council  to  study  (a)  the  experience  with  the  Health  Care 
FaciUties  Act  of  1972  and  (b)  the  feasibiUty  of  unifying  hospitals 
now  administered  and  financed  separately  by  the  state,  counties  and 
municipalities  into  a  single  state  public  health  hospital  system.  The 
first  five  chapters  of  this  document  treat  the  development  of 
Certificate  of  Need  laws  as  well  as  the  controversy  attendant  with  the 
administration  of  the  programs  in  Massachusetts  and  other  states. 

The  remaining  two  chapters  discuss  the  financing  of  municipal, 
county  and  state  hospitals,  and  document  the  observations  of 
officials  of  those  hospitals  and  other  public  health  administrators  on 
the  issue  of  consolidation. 

Development  of  Health  Facilities  Planning 

At  the  time  the  Hill-Burton  Hospital  Survey  and  Construction  Act 
was  passed  by  Congress  in  1946,  there  existed  a  hospital  shortage  on 
a  national  basis.  A  continuing  shortage  in  the  supply  of  hospital  beds 
existed  in  1962  despite  the  vast  amount  of  hospital  construction 
since  1946.  However,  by  the  late  1960s  that  shortage  was  replaced 
by  an  overabundance  of  facilities.  Factors  contributing  to  this 
development  included  (1)  high  hospital  charges;  (2)  more  effective 
administration  of  Medicare  and  Medicaid  which  reduced  the  number 
of  admissions  and  (3)  greater  use  of  out-patient  units  and  clinics. 
The  American  Hospital  Association  reported  in  1971  that  sUghtly 
under  20%  of  all  hospital  beds  are  empty  at  any  given  time. 

In  1959,  the  U.S.  Public  Health  Service  and  the  American  Hospital 
Association,  planning  for  crises  to  come,  began  discussions  on  the 
public  control  of  the  growth  of  health  care  facilities.  Subsequently, 
with  the  early  1960s  came  the  establishment  of  hospital  plaiming 
councils  throughout  the  country. 

New  York  State  passed  the  Metcalf-McCloskey  Act  in  1964,  which 
represented  a  major  effort  to  provide  a  statutory  base  for  health 
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facilities  planning.  The  Act  contained  most  of  the  basic  features  for 
health  facilities  planning. 

The  establishment  of  regional  comprehensive  planning  agencies 
under  Public  Law  89-749  in  1966  brought  about  areawide  planning 
at  the  local  level.  However,  these  entities  were  advisory  in  nature  and 
lacked  authority  to  enforce  their  recommendations. 

With  voluntary  hospital  planning  having  proven  ineffective,  State 
Certificate  of  Need  laws  began  to  emerge  in  1968  and  1969.  By 
controlling  facilities  and  services,  these  statutes  are  designed  to 
promote  quality  health  care  at  a  reasonable  cost  to  the  consumer. 

Massachusetts  Certificate  of  Need  Statute 

From  1959  to  1972  several  special  legislative  committees  and 
commissions  studied  the  utilization  of  hospital  services  and  hospital 
costs  in  Massachusetts.  Contending  that  the  overexpansion  of 
faciUties  and  duplication  of  services  was  responsible  in  part  for  a  15% 
annual  increase  in  hospital  rates,  the  Joint  Special  Committee  on 
Health  Benefits  and  Health  Services  recommended  the  passage  of  a 
temporary  Certificate  of  Need  law.  The  Legislature  agreed  and 
Chapter  1080  of  1971  was  enacted  with  a  termination  date  of 
May  31,  1972.  In  1972  the  law  was  given  permanent  status  (Chapter 
776). 

Most  licensed  health  care  facilities  are  subject  to  the  law,  including 
nursing  homes,  govemmentally  operated  units  and  state  mental 
health  institutions  which  were  not  covered  by  the  prior  law. 
Decision-making  responsibilities  rest  with  the  Department  of  Public 
Health  (Public  Health  Council)  which  is  given  broad  policy  guidelines 
under  Chapter  776.  A  Certificate  of  Need  is  required  for  facilities 
planning  construction  over  $100,000  or  substantial  changes  in 
services. 

A  public  hearing  on  the  application  is  mandated  when  so 
requested  by  the  applicant,  a  comprehensive  health  planning  agency 
or  by  a  group  of  ten  taxpayers.  In  any  event,  comprehensive  planning 
agencies  are  entitled  to  express  tlieir  views  relative  to  the  application. 

Some  action  on  the  application  is  required  within  120  days  after 
the  filing  date.  Some  uncertainty  exists  as  to  whether  this  require- 
ment mandates  a  final  decision  within  that  time  frame.  Departmental 
rules  and  regulations  require  a  final  decision  within  a  year.  A 
Certificate  of  Need  may  not  be  initially  issued  for  beyond  three 
years.  The  decision  of  the  Public  Health  Council  may  be  appealed  to 
the  Health  Facilities  Appeal  Board. 
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As  of  December  31,  1973,  Certificates  of  Need  authorizing  capital 
expenditures  of  approximately  $117.6  million  have  been  approved 
for  118  health  care  facilities.  Partial  approvals  of  $91.7  million  were 
granted  in  the  case  of  25  applicants  and  26  applications  for  major 
physical  improvements  or  changes  in  services  totalling  $38  million 
were  rejected. 

The  Special  Committee  on  Health  Benefits  and  Health  Services  in 
1972  also  recommended  the  development  of  health  information 
systems.  Consequently,  under  Chapter  715  of  the  Acts  of  1972,  two 
systems,  the  Massachusetts  Cooperative  Health  Statistics  System  and 
the  Long-Term  Care  Information  System  are  currently  being  devel- 
oped to  provide  the  Department  of  Public  Health  with  adequate  data 
on  health  facilities  in  Massachusetts.  More  effective  administration  of 
the  Certificate  of  Need  program  is  expected  when  these  systems 
become  functional. 

Related  Federal  Programs 

Since  its  passage  in  1946,  the  Hill-Burton  Program  has  been 
providing  financial  and  technical  assistance  through  loans  and  grants 
to  states,  communities  and  health  institutions  to  construct  and 
improve  hospitals  and  other  health  care  facilities. 

In  Massachusetts,  Hill-Burton  has  worked  into  the  Certificate  of 
Need  Program,  in  that  major  projects  wliich  apply  for  such  federal 
aid  must  have  a  Certificate  of  Need  from  the  State  Department  of 
Public  Health  before  those  funds  are  awarded.  Since  1948,  the 
Commonwealth  has  received  a  total  of  $104,200,000  in  Hill-Burton 
funds. 

Public  Law  92-603  enacted  in  1972  provides  for  a  Federal 
Certificate  of  Need  Program.  That  program  would  require  a  final 
approval  or  denial  by  the  state  administrative  agency  within  90  days. 
No  conditions  could  be  attached  to  approvals.  According  to  a 
February  1974  survey  by  the  American  Hospital  Association,  not 
state  has  yet  adopted  the  program  although  26  states  are  said  to  look 
with  favor  on  it.  Massachusetts  public  health  officials  consider  the 
state  program  to  be  superior. 

Pros  and  Cons  of  Certificate  of  Need 

While  there  are  those  who  believe  that  Certificate  of  Need  is 
unnecessary  and  unfair  in  concept,  the  overall  majority  in  public 
health  and  related  fields  favor  such  a  program.  Major  differences  of 
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opinion  have  surfaced  in  respect  to  the  implementation  and 
administration  of  the  law. 

Certificate  of  Need  laws  have  been  passed  in  22  states,  with  New 
York's  program  considered  as  the  most  progressive.  In  New  York,  it 
is  estimated  that  in  four  years  $360  million  in  needless  construction 
was  averted,  together  with  $3  billion  in  operating  costs  if  such 
needless  projects  had  been  appropriated.  Constitutional  challenges 
have  occurred  in  New  York  and  California  where  the  law  was  upheld 
and  in  North  Carolina  where  it  was  ruled  unconstitutional.  At  issue 
has  been  the  exercise  of  the  police  power  and  the  question  of 
delegation  of  legislative  authority. 

The  term  "need"  creates  a  great  deal  of  controversy  as  it  is  subject 
to  varying  interpretations  on  the  state,  regional  and  local  levels.  In 
the  Commonwealth,  denials  of  Certificates  of  Need  have  resulted  in  a 
growing  criticism  of  the  Public  Health  Council  by  representatives  of 
hospitals,  consumer  groups  and  certain  legislators.  Major  gripes 
include:  (1)  the  Department  and  Council  do  not  have  adequate  data 
or  personnel  to  make  fair  decisions;  (2)  the  Public  Health  Council 
exceeds  its  statutory  authority  when  it  attaches  "conditions"  to 
approvals  for  Certificates  of  Need  and  (3)  lengthy  delays  in  final 
action  by  the  Public  Health  Council  cost  health  care  facilities' 
money,  with  construction  costs  increasing  at  a  rate  of  1%  a  month. 

Numerous  bills  have  been  filed  in  the  1974  session  of  the  General 
Court  relative  to  Certificate  of  Need.  They  include  proposals  to 
change  the  law  substantially,  repeal  the  law,  reduce  the  powers  of  the 
Public  Health  Council  and  create  a  Massachusetts  Health  Authority 
with  supervision  over  health  care  facilities  and  programs.  Most  reflect 
legislators'  dissatisfaction  with  the  administration  of  the  law. 

Three  hospitals  have  gone  to  the  Legislature  to  override  denials  by 
the  Pubhc  Health  Council.  The  Bessie  Burke  Memorial  Hospital  of 
Lawrence  and  the  Winchendon  Hospital  were  granted  certificates  by 
Legislative  fiat  in  1973;  the  Farren  Memorial  Hospital  of  Greenfield 
has  legislation  pending  in  the  current  session.  The  Department  of 
Public  Health  has  challenged  the  right  of  the  Legislature  to  pass  such 
legislation  charging  a  violation  of  the  separation  of  powers  doctrine. 
The  case  involving  the  Burke  Hospital  has  been  argued  and  a  decision 
from  the  Supreme  Judicial  Court  is  expected  shortly. 

A  Unified  State  Hospital  System 

Within  the  Commonwealth  of  Massachusetts  there  is  a  total  of  27 
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public  health  hospitals  —14  municipal,  6  county  and  7  state 
institutions.  A  recent  study  points  out  that  the  number  of 
municipally-operated  hospitals  is  decUning  due  to  the  fact  that  most 
in-patient  hospital  services  in  Massachusetts  are  provided  by  volun- 
tary and  proprietary  hospitals. 

About  75%  of  the  $106.9  million  spent  by  cities  and  tovs^ns  for 
health  services  in  1970  represented  costs  for  municipal  hospitals. 
Operating  deficits  exceeding  $11  million  occurred  in  11  of  the 
municipal  hospitals  (including  the  Cambridge  and  Salem  Infirmaries), 
with  Boston  and  Cambridge  accounting  for  85%  of  the  totals. 

Only  six  of  the  original  county  hospitals  are  currently  operating. 
One,  Barnstable  County,  novs^  functions  as  a  general  hospital  and  the 
remaining  five  vjperate  facilities  for  the  treatment  of  chronic  diseases. 

The  county  institutions  are  financed  by  a  combination  of  patient 
charges  and  assessments  on  cities  and  towns.  All  institutions  except 
Barnstable  and  Norfolk  required  maintenance  assessments  in  1972 
(Hampshire,  $106,447;  Middlesex,  $1,315,849;  Plymouth,  $203,006; 
and  Worcester,  $62,276).  State  operated  public  health  hospitals  are 
under  the  administrative  authority  of  the  Department  of  Pubhc 
Health  and  account  for  about  two-thirds  of  the  Department's 
appropriations.  State  hospital  expenditures  m  fiscal  1973  totaled 
$33.3  million;  $19.4  million  was  collected  in  receipts  leaving  a  net 
cost  of  $13.9  million. 

Views  on  Issue 

The  Legislative  Research  Bureau,  in  seeking  the  views  of  hospital 
administrators  on  a  single  state  public  hospital  system,  received 
replies  from  eight  municipal  and  five  county  hospitals  and  the 
Commissioner  of  Public  Health. 

Municipal  hospital  administrators  expressed  unanimous  opposition 
to  the  idea.  Their  principal  objection  is  that  such  a  system  would  be 
disruptive  to  the  cohesive  relationship  that  now  exists  between  the 
facility  and  the  community  and  would  bring  about  a  situation  where 
sensitivity  to  community  needs  would  be  subordinated.  Resultant 
low  quality  care  and  the  Ukelihood  of  no  cost  saving  were  other 
objectives. 

Officials  of  county  medical  institutions  likewise  expressed  strong 
opposition  to  a  single  state  system,  charging  that  the  present  state 
hospital  network  is  deplorable  and  underutilized.  The  Commissioner 
of  Public  Health,  in  a  negative  response,  stated  that  in  the  long  run  it 


12  HOUSE  -  No.  5559  [Mar. 

is  far  better  to  disaggregate  government  institutions,  convert  them  to 
community  nonprofit  status  and  allow  them  to  function  in  the  same 
economic  market  and  regulatory  environment  as  most  other  hos- 
pitals. 

Anticipating  the  enactment  of  some  form  of  national  health 
insurance,  an  official  of  Health,  Education  and  Welfare  expressed  the 
Department's  opposition  to  a  unified  state  system.  Hospitals  should 
relate  to  the  community  rather  than  to  some  central  authority,  and 
under  such  an  insurance  program  they  will  have  to  serve  all 
socio-economic  income  levels  and  will  be  practically  indistinguishable 
in  their  operations  from  that  of  nonprofit  hospitals. 

A  Iternative  Method 

An  alternative  proposal  to  meet  the  fiscal  needs  of  local 
government  hospitals  calls  for  state  assumption  of  the  net  costs  of 
public  health  and  hospital  services  while  retaining  local  administra- 
tion. jState  obligations  on  this  count  would  approximate  $35.5 
million.  Such  a  policy  is  advocated  because  consumers  beyond  the 
governmental  jurisdictions  providing  the  services  benefit  from  such 
facilities. 
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CERTIFICATE  OF  NEED  AND  A 
UNIFIED  STATE  HOSPITAL  SYSTEM 

CHAPTER  I. 
INTRODUCTION 

Origin  and  Scope  of  Study 

House,  No.  7645  of  1973,  an  order  offered  by  Representative 
John  F.  Coffey  of  West  Springfield  and  adopted  by  the  General 
Court,  directed  the  Legislative  Research  Council  to  study  and  report 
on  (a)  the  experience  with  the  Health  Care  Facilities  Act  of  1972 
(c.776)  and  (b)  the  feasibility  of  unifying  hospitals  now  admin- 
istered and  financed  separately  by  the  state,  counties,  and  municipal- 
ities into  a  single  State  Public  Health  Hospital  System.  The  purpose 
of  the  unification  proposal  is  to  create  a  vehicle  for  providing 
hospital  services  more  economically  to  the  inhabitants  of  the  various 
regions  of  the  state,  reduce  the  duplication  of  facilities  and  services 
within  the  same  areas  and  remove  hospitals  now  administered  by 
counties  and  municipalities  from  reliance  on  the  property  tax. 

The  first  five  chapters  of  this  report  deal  with  the  Health  Care 
Facihties  Act,  more  commonly  known  as  the  Certificate  of  Need 
statute,  the  purpose  of  which  is  to  prevent  duplication  of  health 
facilities  and  services  and  control  skyrocketing  medical  costs. 
Certificate  of  Need  has  become  a  highly  controversial  subject 
nationally  generating  both  strong  support  as  well  as  bitter  opposition 
and  has  been  constitutionally  tested  in  the  courts.  Thus,  the 
document  treats  the  development  of  the  laws  both  in  Massachusetts 
and  in  other  jurisdictions,  in  addition  to  related  federal  programs. 
States'  experiences  and  the  controversy^  attendant  with  the  adminis- 
tration of  the  program  in  Massachusetts  is  also  discussed. 

The  latter  portion  of  this  document  discusses  the  financing  of 
municipal,  county,  and  state  hospitals,  with  reactions  from  those 
hospitals  as  weU  as  other  public  health  agencies  on  the  feasibility  of  a 
unified  State  PubHc  Health  Hospital  System. 

Development  of  Health  Facilities  Planning 

Hospital  Shortage.  At  the  time  the  Hill-Burton  Hospital  Survey 
and  Construction  Act  was  passed  in  1946,  a  hospital  shortage  existed 
on  a  national  basis.  In  addition,  the  nation  witnessed  a 
maldistribution  of  health  care  facilities  and  services.  About  40%  of 
the  counties  in  the  country  with  an  aggregate  population  of  15 
million   had  no  registered  hospitals;  845  counties  had  no  public 
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health  nurse  while  only  528  of  the  3,000  rural  counties  had  full-time 
public  health  services  (often  ill-equipped  and  located  in  musty 
basements  of  county  court  houses).  The  number  of  physicians  was 
estimated  at  67  for  every  100,000  population  in  counties  without 
hospitals  while  in  those  with  hospitals  there  were  over  two  and 
one-half  times  that  number.  Approximately  80,000  doctors  provided 
medical  care  for  the  entire  population  but  the  availabihty  of 
hospitals  and  modern  equipment  as  well  as  the  wealth  of 
communities  were  cited  as  factors  which  influence  the  distribution  of 
doctors. 

To  overcome  the  existing  deficiencies,  an  additional  166,000 
general  hospital  beds,  191,000  beds  for  mental  patients,  and  44,000 
beds  for  persons  with  tuberculosis  would  be  necessary.^ 

The  purpose  of  the  Hill-Burton  Program  was  to  provide  financial 
and  technical  assistance  to  states,  communities,  and  the  medical 
service  sector  to  construct  and  improve  hospitals  and  other  health 
care  facilities  needed  in  each  state.  This  was  the  nation's  first  major 
venture  into  facihties  planning  and  is  considered  to  be  one  of  the 
most  significant  pieces  of  national  health  legislation. 

A  continuing  shortage  in  the  supply  of  hospital  beds  existed  in 
1962  despite  the  vast  amount  of  hospital  construction  since  1946. 
About  2.5  million  beds  were  needed.  Moreover,  300,000  of  the 
available  beds  did  not  fully  comply  with  health  and  fire  standards. 
Consequently,  more  than  a  million  additional  beds,  or  an  80%  increase 
in  the  existing  approved  supply,  would  have  to  be  provided  to  meet 
current  requirements.^ 

Acceptable  general  hospital  beds  met  80%  of  the  estimated  need  in 
that  area,  compared  with  only  60%,  15  years  ago.  However,  the 
greatest  shortage  was  found  in  the  area  of  long-term  care  with  state 
surveys  indicating  an  increase  of  only  65%  in  acceptable  beds  since 
1957.  Consequently,  state  plans  for  federal  hospital  construction 
assistance  indicated  a  need  to  double  the  existing  total  of  256,000 
beds  for  long-term  care. 

State  plans  also  called  for  an  increase  of  nearly  100%  in  the 
460,000  acceptable  beds  then  available  in  mental  hospitals.  Due  to 
the  fact  that  the  population  had  increased  30%  while  the  mental 
hospital   beds  increased   only   20%  in  the  previous   15  years,  the 

^  C.H.  Woodring,  "The  Nation's  Health,  "Editorial  Research  Reports,  March  13,  1945. 

2 

Helen  B.  Shaffer,  "Problems  of  Hospitals,"  Editorial  Research  Reports,  January  16, 
1963. 
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national  ratio  of  acceptable  beds  for  mental  patients  per  1,000 
population  had  declined. 

Governmental  Action.  Despite  these  conditions  the  spectre  of  an 
over-abundance  of  health  care  facilities  resulting  from  uncoordinated 
planning  and  uncontrolled  construction  was  a  matter  of  concern  to 
specialists  in  public  health  administration.  Thus,  in  1959,  the  United 
States  Public  Health  Service  and  the  American  Hospital  Association, 
planning  for  crises  to  come,  began  discussions  relative  to  the  public 
control  of  the  growth  of  health  care  facilities.  Subsequently,  with  the 
early  1960s  came  the  estabUshment  of  hospital  planning  councils 
throughout  the  country. 

The  need  for  some  type  of  government  control  in  respect  to 
faciUties  expansion  sparked  interest  by  state  legislatures.  In  1964, 
New  York  passed  the  Metcalf-McCloskey  Act  which  represented  a 
major  effort  to  provide  a  statutory  base  for  health  faciUties  planning. 
The  Act  contained  many  of  the  basic  features  which  exist  in  present 
Certificate  of  Need  laws.  It  controlled  the  construction  of  new  and 
the  expansion  of  old  facilities  while  basing  approval  on  public  need. 
This  law  created  a  state  level  hospital  review  and  planning  council 
and  made  provision  for  regional  hospital  councils  in  an  integrated 
system  of  facilities  planning.  Subsequently,  other  states  began 
proposing  the  legislation  to  provide  similar  controls. 

Similarly,  the  possible  adverse  consequences  of  over-extended 
construction  of  faciUties  stirred  Congress  to  action.  Regional 
comprehensive  health  planning  agencies  were  authorized  under 
Public  Law  89-749  in  1966.  The  establishment  of  the  regional 
agencies  brought  about  areawide  planning  at  the  local  level.  These 
agencies  referred  to  as  "B"  agencies  received  half  their  funds  from 
the  Federal  Government  with  matching  funds  (both  pubUc  and 
private)  to  be  raised  locally  by  the  agency  itself.  The  requirement  of 
local  fund  raising  contributed  to  the  lack  of  effectiveness  of  the  "B" 
agencies,  however.  Having  to  rely  on  hospitals  for  financial  support 
in  many  cases  left  the  "B"  agencies  with  an  advisory  role  over  the 
hospitals  and  no  mandate  to  ipiplement  their  suggestions.  Also,  the 
law  provided  no  state  or  local  level  poUtical  status  or  authority  for 
the  "B"  agencies.  State  comprehensive  planning  agencies  ("A" 
agencies)  were  also  provided  for  under  the  same  law  with  100% 
federal  funding  but  with  no  more  power  than  the  "B"  agencies.  They 
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also  served  in  an  advisory  capacity.  As  a  result  of  these  weaknesses, 
the  agencies  were  unable  to  control  the  lack  of  coordination  among 
hospitals  and  the  spirahng  rise  of  hospital  costs. 

Meanwhile,  the  hospital  associations  stepped  up  their  advocacy  of 
the  voluntary  planning  council  as  a  solution.  While  conceding  the 
failure  of  hospital  construction  to  recognize  specific  community 
needs  and  programs  of  other  health  institutions  and  agencies  and  that 
many  metropolitan  areas  were  already  facing  the  problem  of  an 
overabundance  of  facilities,  they  rejected  the  notion  of 
governmental  oversight,  contending  that  the  voluntary  approach 
permits  hospital  staffs  and  boards  to  study  health  problems 
objectively  and  to  propose  imaginative  solutions. 

As  an  example  for  hospital  planning  which  could  be  applicable  for 
general  use  in  other  communities.  Dr.  C.  Rufus  Borem,  PhD., 
Executive  Director,  recommended  the  following  principles  and 
guidelines  established  by  the  Hospital  Planning  Association  of 
AlleghjCny  County,  Pittsburgh: 

(1)  Each  health  facility  should  be  established  or  expanded  solely 
in  terms  of  community  need  for  services,  education  and  research 
rather  than  the  history  and  aspirations  of  the  institution. 

(2)  Each  health  facility  should  plan  its  services  and  facilities  with 
respect  to  a  specific  geographic  area,  which  may  be  shared  with  other 
institutions. 

(3)  Each  general  hospital  should  be  a  center  for  comprehensive 
health  service,  either  by  direct  provision  of  care  or  coordination  with 
other  institutions. 

(4)  Volume  and  scope  of  service  at  each  facility  should  be 
sufficient  to  achieve  high  professional  standards,  reasonable  costs  and 
effective  administration. 

(5)  Each  facility  should  assume  responsibility  for  public 
understanding  of  its  program  of  patient  care,  education  and 
research.' 

The  primary  obligation  for  community  planning,  according  to  Dr. 
Borem,  rests  with  the  long  range  planning  committee  of  each  hospital 
and  involves  four  basic  steps:  (a)  predicting  the  geographic  area  to  be 
served,  (b)  predicting  the  types  and  volume  of  service  to  be  provided, 
(c)  establishing  standards  for  economic  administration,  and  (d) 
developing  the  capital  facilities  to  provide  services. 

1    Remarks  on  Objectives  and  Criteria  for  Areawide  Planning  delivered  at  Governor's 
Conference  on  Hospital  Planning,  Boston,  Mass.,  1966. 


1974]  HOUSE  -  No.  5559  17 

Also  emphasized  was  that  effective  areawide  planning  must 
include  consideration  of  patient  care,  education,  research, 
rehabihtation  and  prevention;  involve  both  ambulatory  and  bed  care 
services  and  must  take  into  account  the  proper  relations  between  the 
general  hospital  and  other  types  of  facilities  such  as  nursing  homes, 
home  care  programs  and  visiting  nurse  associations. 

Awareness  of  community  needs  and  the  program  of  other 
hospitals,  in  Dr.  Borem's  view,  may  help  an  institution  to  select  and 
develop  a  distinctive  service  which  adds  to  the  general  welfare. 

Notwithstanding  these  efforts  by  the  private  groups,  support  for 
Certificate  of  Need  laws  surfaced  in  1968  and  1969.  The  American 
Hospital  Association  and  its  state  affihates  gave  a  general 
endorsement  to  comprehensive  health  planning.  However,  it 
considered  legally  enforced  government  agency  controls  over 
hospitals  through  Certificate  of  Need  authorization  to  be  a  last 
resort.  More  favorable  was  the  idea  of  voluntary  agreements  among 
health  care  providers.  But  critics  charged  that  this  voluntary 
alternative  was  ineffective  and  consequently  the  argument  for 
governmental  control  became  even  stronger. 

Hospital  Surplus.  By  the  late  1960s,  the  failure  of  hospitals  to 
impose  voluntary  controls  had  resulted  in  an  ever  increasing 
duplication  of  facilities  which  created  a  surplus  of  hospital  beds  and 
a  rise  in  hospital  charges  to  support  the  increasing  facilities.  A 
national  news  magazine  in  late  1971  quoted  hospital  authorities  as 
saying  that  the  hospital  shortage  had  turned  to  a  surplus  almost 
entirely  within  the  previous  18  months.^  They  cite  these 
developments  as  the  principal  factors  in  bringing  about  the  change: 

1.  The  growth  of  a  "recession  mentality"  on  the  part  of  the 
general  public.  Says  one  authority:  "For  many,  the 
economic  pinch  makes  the  thought  of  paying  present-day 
hospital  charges  too  painful  to  contemplate." 

2.  A  "crackdown"  by  U.S.  and  State  agencies  on  medicare 
and  medicaid  payments,  compelling  everyone  to  take  a 
second  look  before  ordering  bed  care  which  may  not  be 
covered  under  today's  tight  rules. 

3.  New  hospitals  completed,  old  ones  enlarged,  adding  to 
total  available  beds  in  many  areas. 

1    U.S.   News   and  World   Report,  End  of  Hospital  Shortage  -  Why  the   Turnaround, 
September  6,  1971. 
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4.  An  all-out  effort  by  many  private  physicians  and  hospital 
staffs  to  save  money  for  patients  by  minimizing  in-hospital 
care  when  less  costly  services  are  available  in  out-patient 
departments  and  clinics.  Health  insurers,  both  commercial 
and   nonprofit,   are   extending   coverage  to  include  such 
out-patient  care,  as  its  popularity  gains  among  doctors  and 
patients  alike. 
Although  the  demand  for  beds  had  decreased,  the  magazine  article 
predicted  that  charges  to  patients  would  not  only  stay  higli  but 
would  continue  to  increase. 

Hospitals  may  have  free  beds,  but  their  out-patient  facilities, 
clinics,  and  emergency  services  are  swamped.  In  1965  the  nation's 
hospitals  reported  25.8  miUion  out-patient  visits.  By  1969,  the  total 
was  163.2  million.  The  year  1970  registered  a  28  million  jump, 
bringing  total  out-patient  visits  to  191.3  milhon.  By  way  of  contrast, 
in-patient  admissions  rose  by  only  1  million,  from  30.7  million  to 
31.7,  between  the  end  of  1969  and  the  end  of  1970.^ 

On  in-patient  services  for  1971,  the  article  reported  that  of  the 
1,616,000  beds  in  hospitals  registered  by  the  American  Hospital 
Association  (AHA),  an  average  of  318,000,  or  sUghtly  under  20%,  are 
empty  at  any  given  time.  "Not  in  a  quarter  of  a  century,  since  the 
days  after  World  War  II,  has  the  vacancy  rate  been  so  high."^ 
Concept  of  Certificate  of  Need 

An  accurate  definition  of  the  term  "Certificate  of  Need"  is  found 
in  the  Harvard  Business  School's  report  titled  Background  Note  on 
Certificate  of  Need  Legislation,  1972: 

In  its  broadest  sense  "needs  legislation"  is  a  legislative 
instrument  that  attempts  through  statutory  regulations  to 
promote  and/or  coordinate  and/or  control  the 
construction  of  and/or  additions  to  and/or  alterations  in 
and/or  changes  in  services  of  health-care  facilities  on  the 
basis  of  overall  community  need.  The  mechanism  and 
philosophy  employed  to  promote,  coordinate  or  control 
may  differ  considerably  as  may  the  definitions  of 
"community",      "needs"     and     "health-care     facility." 

1  Ibid. 

2  Ibid. 
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However,  it  can  probably  be  safely  stated  that  the  intent 
of  this  instrument  is  to  assure  that  the  people  of  an  area 
receive  the  best  possible  health  care  by  assuring  necessary 
health-care  facilities  are  available  and  that  resources  are 
not  needlessly  spent  to  construct  or  support  unneeded, 
duplicative  or  wasteful  health  facilities.^ 

Considering  the  spiraling  costs  of  health  services  which  had 
developed  in  the  1960s,  the  ultimate  purpose  of  Certificate  of  Need 
programs  is  to  produce  a  cost  saving  to  the  average  citizen  as  a 
recipient  of  health  care  services,  as  a  taxpayer  and  as  a  purchaser  of 
health  insurance  while  at  the  same  time  being  assured  the  best 
quality  of  service. 

In  the  area  of  duplication  of  facilities,  many  critics  have  obser\'ed 
that  with  past  emphasis  placed  on  quantity  rather  than  quahty  of 
service,  not  only  was  there  a  wasting  of  facihties  but  a  lack  in  the 
quality  of  service  received. 

The  Harvard  Business  School  Study  cites  the  example  in  the 
DeBakey  Report  (which  was  instrumental  in  the 
"heart-cancer-stroke"  regional  medical  program  being  initiated)  of  an 
overabundance  of  open-heart  surgery  facilities  during  the  1960s. 
According  to  the  DeBakey  Report,  the  mortahty  rates  for  persons 
undergoing  open-heart  surgery  in  little  used  facilities  was  higlier  than 
for  persons  operated  on  in  optimally  used  facilities.  Negative 
reactions  to  the  report  state  that  open-heart  surgery  accounts  for  a 
mere  fraction  of  1  %  of  surgical  procedures  and  any  observation  made 
on  this  account  is  tenuous. 

Another  example  is  that  of  a  community  hospital  in  Greater 
Boston  which  was  denied  a  Certificate  of  Need  to  estabhsh  a 
supervoltage  radiation  therapy  program  for  the  treatment  of  cancer 
because  there  already  was  an  oversupply  of  such  units  in  the  Boston 
area.  To  approve  the  request  would  result  in  higher  costs  for 
treatment  at  this  hospital  since  only  a  small  number  of  new  cancer 
patients  would  be  available.  Also,  with  only  a  small  number  of 
patients  available  for  treatment^  staff  and  experience  would  not  be  at 
a  level  conducive  to  high  quahty  care. 

This  decision  also  dramatized  the  other  facet  of  Certificate  of 
Need,  which  is  consideration  of  the  overall  community  need.  The 
hospital  was  penalized  because  of  its  failure  to  plan  for  a  coordinated 

1     Harvard  Business  School,  Background  Note  on  Certificate  of  Need  Legislation,  1972,  37 
pp.  mimeo,  at  p.  1. 


20  HOUSE  -  No.  5559  [Mar. 

cancer  management  program  with  other  hospitals  and  physicians  in 
the  area. 

While   there   are  those  who  beheve  that  Certificate  of  Need  is  • 
unnecessary    and    unfair    in     concept,    the    overall    majority    of 
practitioners  in  the  field  of  public  health  favor  such  a  program.  Other 
major   differences    of  opinion  relate   to   the  implementation   and 
administration  of  the  program. 

CHAPTER  H 
CERTIFICATE  OF  NEED  IN  MASSACHUSETTS 

Massachusetts  General  Laws,  Chapter  111 

Even  before  the  recent  Certificate  of  Need  legislation  was  passed 
in  Massachusetts  there  existed  such  a  concept  under  Chapter  1 1 1  of 
the  Massachusetts  General  Laws.  Tliis  law  which  governed  the 
issuance  of  original  licenses  to  hospitals  and  cHnics  provided  for  a 
determination  of  need  by  the  Department  of  Public  Health  before 
the  Ucense  could  be  issued. 

Second  Report  of  the  Special  Commission  on  Blue  Cross  and  Blue 
Shield  (House,  No.  2521  of  1959) 

In  its  second  report  on  Blue  Cross  and  Blue  Shield  (House,  No. 
2521  of  1959)  the  Special  Commission  predicted  that  hospital  costs 
would  increase  at  a  rate  of  5%  per  year  in  the  foreseeable  future.  The 
causes  were  listed  as  inflation,  increased  specialization,  and  changing 
characteristics  of  the  population  (larger  families,  more  people  over 
65,  increasing  Ufe  expectancy  with  more  illness  in  the  55-64  age 
group,  growing  accident  rate,  etc.). 

The  Commission  concluded  that  the  root  of  the  problem  lay  in  the 
cost  of  hospital  services.  Consequently,  it  recommended  the  creation 
of  a  commission  for  a  broad  study  of  the  utilization  of  hospital 
services  and  hospital  costs  in  Massachusetts.  The  proposed  study 
would  include  the  following: 

(1 )  A  uniform  system  of  accounting  for  hospitals; 

(2)  Duplication  of  hospital  facilities  and  equipment; 

(3)  Joint  mass  purchasing  of  hospital  facilities  and  equipment; 

(4)  Graded  care  units,  i.e.,  recovery  room,  intensive  care  units, 
convalescent  care  units,  etc.; 

(5)  Hospital-oriented  home  care  programs,  particularly  for  the 
aged  and  chronically  ill; 

(6)  Relationships  between  charges  and  costs  among  hospitals; 
and 
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(7)  The  effect  of  governmental  and  non-governmental  subsidies 
for  free  or  party-pay  hospital  patients.  However,  the  General 
Court  refused  to  authorize  such  a  study. 
However  the  General  Court  refused  to  authorize  such  a  study. 

First  Interim  Report  of  the  Special  Commission  on  Non-Profit 
Hospital  and  Medical  Service  Corporations  (Senate,  No.  634  of  1963) 

This  Commission  was  created  in  1962  by  the  General  Court  to 
study  the  above  stated  seven  areas  recommended  in  the  Special 
Commission's  Report  on  Blue  Cross  and  Blue  Shield.  The  First 
Interim  Report,  Senate,  No.  634  of  1963,  referred  to  the  testimony 
of  Dr.  Daniel  Rubenstein,  Director  of  Hospital  Facilities  and  Deputy 
Commissioner  of  the  Department  of  Public  Health  of  the  Common- 
wealth, before  the  Commission  on  December  19,  1962. 

Dr.  Rubenstein  informed  the  Commission  that  until  recently  no 
attempt  had  been  made  to  integrate  hospital  planning  on  a  hospital 
service  area  basis.  One  inherent  obstacle,  he  noted,  was  that  under 
the  Hill-Burton  planning  mechanism  only  federally-aided  projects 
*had  to  abide  by  state  agency  rules.  Hospital  construction,  without 
federal  funds,  was  not  subject  to  such  supervision. 

The  Deputy  Commissioner  advised  that  areawide  planning  by 
hospitals  under  state  initiative  was  necessary  to  avoid  duplication  of 
facilities  and  to  plan  not  only  for  present  day  but  future  needs  as 
well.  Stating  that  duplication  of  facilities  had  resulted  from  a  lack  of 
cooperation  between  hospitals  in  certain  areas.  Dr.  Rubenstein 
proposed  hospital  areawide  planning  whereby  each  hospital  would 
have  to  abide  by  the  overall  plan  developed  as  a  result  of  joint  action 
of  all  hospitals  in  the  area. 

He  further  recommended  that  Hill-Burton  awards  be  made  only  to 
those  hospitals  which  take  proper  cognizance  of  the  necessity  of 
joint  planning  and  present  plans  to  the  Hill-Burton  Committee  which 
have  been  developed  jointly  by  all  hospitals  in  this  area. 

To  consider  these  proposals,  the  Special  Commission  recom- 
mended that  its  life  be  extended  to  study  and  submit  another  report. 
The  Legislature  approved  the  revival  and  continuation  of  the 
Commission. 

Final  Report  of  the  Special  Commission  on  Non-Profit  Hospital  and 
Medical  Service  Corporations  (Senate,  No.  958  of  1964) 

In  a  series  of  public  hearings  devoted  to  the  issue  of  hospital 
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areawide  planning  the  Commission  heard  the  testimony  of  numerous 
witnesses.  Mr.  Alfred  Olerio,  Vice  President  of  the  Massachusetts 
Labor  Council,  AFL-CIO  recommended  that  each  hospital  should  (1) 
be  established  or  expanded  solely  in  terms  of  community  need,  (2) 
plan  its  services  and  facilities  in  conjunction  with  other  hospitals 
with  respect  to  the  needs  of  a  geographic  area,  and  (3)  establish  a 
volume  and  scope  of  service  sufficient  to  achieve  the  highest 
professional  standards,  reasonable  costs  and  effective  administration. 
Stating  that  voluntary  planning  had  not  been  successful,  he  noted 
that  some  state  control  is  necessary  to  achieve  these  ends.  Conse- 
quently, Mr.  Olerio  proposed  the  establishment  of  a  Statewide 
Central  Hospital  Review  and  Planning  Council  to  be  composed  of  (1) 
the  Director  of  Hospital  Facilities,  Department  of  Health,  (2)  the 
Director  of  Hospital  Costs  and  Finances,  (3)  the  Director  of  the  State 
Department  of  Public  Welfare,  (4)  the  Dean  or  a  member  of  the 
faculty  of  a  school  of  Public  Health,  and  (5)  members  from  labor  and 
the  general  public.  He  also  recommended  that  the  Commonwealth  be 
divided  into  seven  regions  for  planning  purposes  and  that  Hill-Burton 
funds  be  denied  to  any  hospital  which  refuses  to  adhere  to 
community  planning  patterns. 

The  Massachusetts  Hospital  Association  (MHA)  registered  its 
preference  for  voluntary  planning  through  the  creation  of  a 
multilevel  planning  organization.  The  essence  of  the  MHA  proposal  is 
as  follows: 

(a)  Each  hospital  which  wishes  to  expand  significantly  its 
services,  bed  complement,  or  to  reconstruct  its  facilities  is 
to,  with  due  consideration  to  the  program  of  its  area 
neighbor,  develop  its  plan. 

(b)  It  shall  then  request  the  regional  council  of  the  MHA 
of  which  it  is  a  part  to  form  a  review  committee  of 
representatives  of  hospitals  which  may  be  considered  to  be 
inter-dependent  in  area  or  services  supplied.  Each  such 
hospital  shall  be  represented  by  its  administrator,  a  trustee, 
and  a  physician  and  the  committee  shall  include  represen- 
tatives of  the  petitioning  hospitals. 

(c)  The  hospital  shall  present  any  such  project  to  this 
committee  which  shall  review  the  project  and  develop 
recommendations.  It  shall  present  its  findings  and  recom- 
mendations   to    the    regional    council    of  MHA.    These 
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recommendations  including  any  minority  recom- 
mendations will  be  forwarded  to  the  statewide  planning 
body. 

(d)  This  statewide  planning  body  shall  be  a  nonprofit 
corporation  independent  in  nature,  shall  develop  its  own 
financing,  and  shall  consist  of  a  board  of  1 2  trustees,  each 
serving  for  three  years,  and  whatever  staff  is  necessary.  The 
Board  of  Trustees  should  be  broadly  representative  of  the 
community. 

(e)  The  state  hospital  planning  body  shall  review  projects 
in  relation  to  their  effect  upon  all  other  regions  and 
bordering  states  and  shall  hear  any  objections  from 
regional  decisions.  Within  thirty  days  of  the  hearing,  the 
state  planning  body  shall  develop  its  recommendations. 

(f)  If  the  hospital  concerned  differs  with  the  findings  of 
the  state  body,  it  can  ask  for  a  hearing  which  must  be  held 
in  thirty  days.  Within  thirty  days  of  the  hearing,  the  state 
planning  body  shall  develop  its  final  recommendations  and 
shall  present  them  to  the  hospital,  and  ten  days  later,  to 
the  State  Department  of  Public  Health,  and  the  Hill- 
Burton  officials.  It  may  also  release  its  findings  to  the  press 
at  this  time  if  it  so  desires.^ 

The  Massachusetts  Hospital  Service,  Inc.  (Blue  Cross)  also  sub- 
mitted proposals  for  regional  planning  on  a  voluntary  basis.  In  its 
point  of  view,  community  planning  structures  should  be  broadly 
based  and  representative  at  all  levels  of  their  organization  of  all 
interests  in  the  community.  Business,  labor,  the  professions,  public 
agencies  and  Blue  Cross  would  all  share  in  the  effort  and  in  the 
responsibhty  for  its  effectiveness.  No  institution  would  be  exempt 
from  participation  or  from  being  subject  to  the  actions  or  views  of  a 
central  planning  agency.  If  voluntary  efforts  failed,  the  community, 
through  government,  would  presumably  act. 

Mr.  Laurens  MacLure,  Chairman  of  the  Board  of  Directors  and  Mr. 
William  S.  Brines,  President  of  the  Greater  Hospital  Council  Inc., 
expressed  their  support  for  a  voluntary  regional  planning  program 
with  representatives  to  consist  of  the  communities  at-large  as  well  as 
hospital  and  medical  fields.  Structure  would  be  local  in  nature  with 

Final  Report  of  the  Special  Commission  on  Non-Profit  Hospital  and  Medical  Service  Corpora- 
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broader  patterns  and  planning  concepts  to  be  guided  by  state,  area 
and  national  voluntary  organizations. 

All  witnesses  and  spokesmen  favored  hospital  planning,  with  views 
differing  only  in  the  means  of  implmentation.  Almost  unanimously, 
hospitals  opposed  government  control  and  supported  voluntary 
hospital  planning.  Other  groups  favored  governmental  control,  some 
to  the  extent  of  withholding  federal  and  other  pubUc  funds  to 
compel  compliance  with  govemmentally  approved  planning.  On  the 
basis  of  its  own  study  and  investigation,  the  Special  Commission 
emphasized  the  necessity  for  regional  planning  for  hospitals.  In  its 
opinion  expensive  duphcation  of  facilities  and  services  had  added  to 
the  existing  high  cost  of  health  care  in  the  communities  of  the 
Commonwealth.  In  support  of  this  observation  the  Special  Commis- 
sion noted  that  out  of  6,267  beds  in  the  23  Boston  area  hospitals 
there  was  a  daily  average  of  1 ,245  unoccupied  beds.  More  than  56% 
of  those  beds  were  concentrated  in  eight  Boston  hospitals. 

However,  in  its  recommendations  the  Commission  those  a  middle 
ground  approach.  It  was  not  satisfied  with  the  effectiveness  of 
voluntary  programs,  stating  that  hospital  planning  had  moved  at  a 
"snail's  pace."  Effective  planning,  according  to  the  Commission, 
would  best  be  provided  not  by  governmental  control  but  rather  by 
governmental  support  and  participation.  Thus,  it  recommended  the 
establishment  of  (1)  a  State  Council  for  Regional  Hospital  Planning 
and  (2)  Regional  Hospital  Planning  Councils. 

Membership  on  the  State  Council  would  include  representatives  of 
hospitals,  labor,  public  officials,  management  and  business  execu- 
tives, and  public  representatives.  The  State  Council  would  be 
empowered  to  provide  information  concerning  hospital  facilities  and 
services;  to  encourage  cooperation  among  hospitals;  to  stimulate 
individual  hospitals  to  develop  both  short  and  long-range  programs 
and  to  relate  them  to  facilities,  services  and  planning  of  other 
hospitals;  to  conduct  research,  compile  imformation,  and  publish 
studies  for  hospitals  and  to  review  determinations  made  by  regional 
hospital  planning  councils. 

Six  regional  hospital  planning  councils  would  be  established  in 
specific  areas  of  the  state.  Each  regional  council  would  study  and 
investigate  hospital  care  in  its  particular  area  in  connection  with  the 
following  objectives: 
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1.  Maintain  and  improve  quality  of  care  as  economically  as 
possible; 

2.  Correct  deficiencies  in  existing  facilities  and  services; 

3.  Stimulate  the  construction  of  needed  facilities,  including 
those  for  educational  purposes; 

4.  Discourage  construction  not  conforming  to  community 
needs; 

5.  Assure  more  effective  use  of  community  funds  by  avoiding 
unnecessary  duplication  of  highly  specialized,  infrequently 
used  facilities; 

6.  Improve  patient  care  by  developing  more  effective  interrela- 
tionships among  medical  facilities; 

7.  Develop  an  orderly  distribution  of  all  facilities  in  keeping 
with  the  projected  population  characteristics  of  the  overall 
community  development; 

8.  Encourage  individual  facilities  to  define  and  carry  out  their 
objectives  and  projective  roles  in  relation  to  other  facihties, 
services  and  community  needs; 

9.  Stimulate  facilities  to  recognize  opportunities  for  better 
coordination  of  services;  and 

10.  Demonstrate  the  need  of  philanthropic  funds  through  a  well 
developed  information  program.^ 

In  addition,  the  Commission  proposed  that  each  regional  hospital 
planning  council  study,  discuss,  coordinate  and  review  all  hospital 
planning  within  each  region.  Each  hospital  or  facility  licensed  in  the 
Commonwealth  would  be  required  to  file  a  notice  of  intention  with 
the  appropriate  regional  planning  council  to  construct  any  building, 
or  to  make  any  addition  to,  or  substantial  modification  of,  any 
existing  building,  together  with  such  plans  and  information  pre- 
scribed by  rule  of  the  State  Council.  Within  a  stated  period, 
thereafter,  the  regional  planning  council  would  be  required  to  meet 
and  take  appropriate  action,  either  approving  or  disapproving  the 
proposed  construction,  addition  or  modification.  The  regional 
planning  council  would  state  its  reasons  in  writing  and  its  recom- 
mendations would  be  forwarded  to  the  State  Council  for  review.  The 
State  Council  would  then  make  its  own  recommendations  and  state 
its  reason.  In  their  deliberations,  the  state  and  regional  councils 
would  consider,  but  not  limit  themselves,  to  the  public  need  for  the 

1    Ibid.  p.  257. 
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proposed  construction,  addition  or  modification,  and  the  financial 
resources  of  the  particular  institution  and  its  source  of  future 
revenue. 

Neither  the  actions  nor  recommendations  of  the  state  or  regional 
councils  would  be  of  binding  force  or  effect  upon  the  hospital  or 
facility  involved.  The  Commission  beUeved  that  the  necessary 
impetus  which  effective  regional  hospital  planning  requires  could  be 
effected  by  joint  partnership  endeavors.  In  this  way,  it  concluded, 
both  the  Commonwealth  and  the  hospitals  themselves  could  move 
forward  in  a  spirit  of  cooperative  effort  to  best  serve  the  needs  of  our 
citizens. 

There  was  no  legislative  action  on  the  recommendations  of  the 
Special  Commission  and  the  report  was  placed  on  file. 

Ad  Hoc  Program,  1970 

In  July  1970,  the  Department  of  Pubhc  Health  estabhshed  a 
voluntary  need  program.  This  Ad  Hoc  Program  operated  for  one  year 
on  a  voluntary  basis.  The  Department  functioned  more  in  an 
advisory  capacity  with  no  requirement  for  hospitals  to  comply  with 
its  recommendations. 

Report  of  the  Joint  Special  Committee  on  Health  Benefits  and 
Health  Services  (House,  No.  6459  of  1971) 

In  response  to  the  Ad  Hoc  Program,  several  proposals  for 
Certificate  of  Need  legislation  were  submitted  to  the  1971  session  of 
the  General  Court.  The  Massachusetts  Hospital  Association  filed  its 
own  provider-oriented  bill.  Senate,  No.  1016  of  1971,  which  was 
later  redrafted  by  the  Senate  Ways  and  Means  Committee  as  Senate, 
No.  1453.  Governor  Sargent  also  filed  a  special  message  on  the 
subject  accompanied  by  his  own  proposal  (House,  No.  6125  of 
1971).  Subsequently,  both  bills  were  reviewed  by  the  Joint  Special 
Committee  on  Health  Benefits  and  Health  Services. 

The  Committee  found  weaknesses  in  both  proposal.  Senate,  No. 
1453,  it  noted,  did  not  relate  back  to  previously  constructed 
facilities  which  are  judged  no  longer  necessary.  The  other  bill,  House, 
No.  6125,  considered  older  facilities  but  the  Committee  felt  that  the 
method  by  which  they  would  be  eliminated  required  further 
definition. 

Calling  for  further  study  on  the  subject,  the  Committee  wished  to 
consider  methods  whereby,  in  addition  to  controlling  new  construe- 
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tion,  the  burden  of  supporting  unnecessary,  costly  facilities  of  the 
past  could  be  removed  from  the  taxpayers  and  subscribers  to  health 
insurance  plans.  Means  whereby  the  closing  of  an  unnecessary  facility 
could  be  accompUshed  in  the  fairest  possible  manner  from  the 
viewpoint  of  both  the  hospital  and  the  public  also  was  a  source  of 
concern,  as  were  the  sanctions  which  might  be  applied  in  the  event  of 
statutory  violations.  Removal  of  licensure,  the  sanction  proposed  b\ 
Senate,  No.  1453,  had  a  very  poor  history  as  an  effective  control 
device,  according  to  the  Committee. 

Moreover,  several  other  features  of  the  legislation  stirred  doubts 
among  the  Committee  members.  Thus,  the  provision  in  House,  No 
6125  to  exclude  the  capital  costs  of  unnecessary  facilities  from  thi 
Blue  Cross  and  Medicaid  rate  base  might  omv  serve  to  raise  the  price 
of  care  to  those  covered  by  other  health  insurance.  Medicare,  and  the 
non-insured,  without  effecting  any  control  over  the  proliferation  of 
unnecessary  facilities.  Noting  that  both  bills  relate  their  sanctions 
only  to  capitalization  of  new  facihties,  the  Committee  was  disturbed 
over  the  absence  of  similar  sanctions  in  regard  to  the  operation  and 
maintenance   expense   associated   with  unnecessary   facilities   sinci 
those  ongoing  expenses  in  many  cases  would  dwarf  the  amounti* 
required  for  debt  service. 

Other  aspects  of  the  bills  to  be  examined  in  more  detail  were  theii 
appHcation  to  programs  as  well  as  facility  expansion  and  the 
structure  of  the  Certification  of  Need  agency. 

Stating  that  hospital  rates  were  increased  at  15%  per  year,  the 
Committee  recommended  passage  of  an  interim  Certificate  of  Need 
Program  until  a  final  report  could  be  made.  The  legislation  was 
adopted  as  Chapter  1080  of  the  Acts  of  1 97 1 . 

Interim  Program 

The  Interim  Program  required  the  Department  of  Public  Health  to 
make  a  determination  of  need  before  construction  of  a  health  care 
facility  or  substantial  change  in  services  could  commence.  It' 
provisions  appUed  to  such  construction  or  service  changes  requiring  a 
capitalization  of  more  than  $100,000.  Subject  to  the  law  were 
hospitals,  homes  for  unwed  mothers,  clinics,  and  public  medical 
institutions  which  are  financed  by  federal,  state,  or  municipal  funcl^ 
and  which  require  State  Department  of  Pubhc  Health  licensure, 
approval,  or  certification  for  participation  in  programs  administered 
under  Titles  18  and  19  of  the  Federal  Social  Security  Act.  Injunctive 
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relief  was  provided  for  violation  of  any  of  the  provisions  of  the  law. 
Chapter  1080  took  effect  on  November  15,  1971  and  had  a 
termination  date  of  May  31,  1972. 

The  "A"  and  "B"  agencies  were  given  more  authority  under 
Chapter  1080.  Except  in  emergency  cases  the  Department  of  Public 
Health  was  prohibited  from  making  a  determination  until  the  State 
("A")  and  regional  comprehensive  health  planning  agencies  ("B") 
had  an  opportunity  to  comment  upon  the  need  for  such  construction 
or  change  in  services. 

Between  November  15,  1971  and  April  11,  1972,  a  total  of  213 
applications  for  a  Certificate  of  Need  were  filed.  Of  those 
applications,  39  were  not  subject  to  Chapter  1080,  63  related  to 
hospitals,  1 8  to  clinics,  and  93  to  long-term  care  facilities.  Most  were 
approved.  There  were  fewer  hospital  beds  approved  than  apphed  for 
and  considerable  controversy  arose  over  cost  savings  due  to  the 
difficulty  in  verifying  cost  estimates. 

Other  controversies  also  arose  out  of  Chapter  1080.  The  abihty  of 
the  Department  of  Public  Health  to  make  valid  decisions  on 
determination  of  need  in  the  public  interest  was  challenged.  Some 
critics  contended  that  the  Department  and  the  Pubhc  Health  Council 
which  made  final  decisions  on  approval  or  disapproval  did  not  have 
the  resources  to  decide  on  the  needs  of  health  facilities.  Others 
argued  that  there  existed  in  the  Department  bureaucratic  inefficiency 
along  with  a  lack  of  definitive  action  on  the  part  of  the  Public  Health 
Council.  Vagueness  in  the  law  and  the  absence  of  expHcit  statutory 
power,  it  was  claimed,  prevented  the  Department  from  operating  an 
efficient  needs  program. 

An  analysis  of  the  strong  and  weak  points  of  Chapter  1080  was 
made  in  the  Harvard  Business  School's  Background  Note  on 
Certificate  of  Need  Legislation,  as  follows: 

Several  important  observations  about  the  "interim"  legislation  can 
be  made.  Sepecifically,  it 

1 .  Expresses  the  philosophy  that  the  legislation  is  intended  to 
be  utihzed  "for  the  prevention  of  unnecessary  expansion 
of  health-care  facilities." 

2.  Makes  explicit  that  the  DPH  has  the  authority  to  regulate 
construction  of,  alteration  in,  additions  to  or  changes  in 
service  of  any  health-care  facility  on  the  basis  of  "need.  " 

3.  Makes  explicit  that  the  issuing  of  any  original  hcense  to 
any  health  facihty  by  the  DPH  must  be  based  on  a 
deterfnination  of  ''need  " 
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4.  States  that  change  in  services  as  well  as  construction 
changes  cannot  be  made  without  determination  of  need  by 
the  department. 

5.  Makes  explicit  that  under  the  law,  needs  determination 
applies  to  virtually  all  health-care  faciUties. 

6.  Gives  the  DPH  explicit  power  to  estabhsh  rules  and 
regulations  to  assure  the  application  of  "need"  criteria  as 
they  apply  to  this  act. 

7.  Establishes  that  institutions  licensed,  approved  or  certified 
for  reimbursement  by  the  DPH  under  Titles  1 8  and  1 9  of 
the  Federal  Social  Security  Act  Amendments  must  abide 
by  the  "need"  criteria  estabhshed  in  the  act. 

8.  Outlines  a  basic  mechanism  for  review  procedures, 
involving  the  department  and  314(a)  and  314(b)  area  wide 
health  planning  agencies  established  under  the  Federal 
Pubhc  Health  Service  Act. 

9.  Does  not  outline  what  criteria  shall  be  utilized  to  define 
"need." 

10.  Does  not  authorize  withholding  Federal,  State  or 
Municipal  funds  or  reimbursement  from  institutions  which 
do  not  comply  with  the  act. 

11.  Does  not  authorize  closure  or  refusal  to  Ucense  an 
institution  which  does  not  comply  with  the  law. 

12.  Does  provide  a  mechanism  to  assure  compliance  with  the 
law  through  allowing  petitioning  of  the  Superior  Court. 

13.  Does  not  specify  any  specific  penalties  for  noncompliance. 

14.  Does  not  define  a  change  in  service. 

15.  Does  not  authorize  additional  appropriations  for 
manpower  and  resources  to  implement  the  program. 

16.  Does  not  remove  the  ultimate  authority  for  approval  of 
"needs"  apphcations  from  the  State  Public  Health 
Council.^ 

Interim  Report  of  the  Joint  Special  Committee  on  Health  Benefits 
and  Health  Services  (House,  No.  5968  of  1972) 

In  reviewing  the  progress  of  Chapter  1080  of  1971,  the  Committee 
concluded  that  the  full  potential  benefits  were  not  realized  due  to 


1    Harvard  Business  School,  Background  Note  on  Certificate  of  Need  Legislation,  1973,  37 
pp.  mimeo,  at  pp.  18-19. 
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the  manner  in  which  the  program  was  administered  by  the  Executive 
Department  and  the  fact  that  the  comprehensive  health  planning 
capabilities  of  the  various  agencies  involved  where  somewhat' 
unequal.  Further,  it  expressed  some  apprehension  relative  to  the 
adequacy  of  the  investigatory  resources  available  to  the 
Commissioner  and  members  of  the  PubHc  Health  Council. 

Despite  these  drawbacks,  the  Interim  Program  under  Chapter  1080 
was  considered  by  the  Committee  to  have  been  most  helpful  in  (1) 
adding  a  practical  focus  to  health  planning  activities,  (2)  pointing  out 
the  wide  gaps  in  the  framework  for  decision-making,  and  (3) 
demonstrating  the  acute  need  for  a  broadly-based,  usable  informa- 
tion system.  Moreover,  the  statue  had  a  salutary  effect,  as  it  caused 
health  facihties  to  re-examine  their  plans  for  expansion  prior  to 
submitting  applications  for  determination  of  need. 

Buoyed  by  the  somewhat  satisfactory  experience  under  the 
temporary  program,  the  Committee  recommended  legislation  to 
restore  that  procedure.  Chapter  1080  terminated  on  May  31,  1972 
and  thus  the  Certificate  of  Need  Program  lapsed  until  July  18,  1972 
when  Appendix  C  of  House,  No.  5968  was  approved  as  Chapter  776 
of  the  Acts  of  1972  with  an  emergency  preamble.  However,  under 
section  of  that  act  it  became  effective  as  of  June  1 ,  1972. 

Also,  responding  to  the  problem  of  a  lack  of  current  data  on 
health  facilities  in  Massachusetts,  the  Committee  recommended 
legislation  in  Appendix  E  of  its  report  which  authorized  and  directed 
the  Department  of  Public  Health  to  establish  and  maintain  an 
inventory  of  health  care  resources  in  the  Commonwealth.  This 
proposal  was  passed  as  Chapter  715  of  the  Acts  of  1972  on  July  13, 
1972. 

Permanent  Certificate  of  Need  Program 

Certain  facilities  which  were  not  subject  to  the  Interim  Program 
are  covered  under  Chapter  776  of  1972,  among  them  state 
institutions  and  state  agencies,  both  of  which  are  specifically  referred 
to  in  the  statutory  definition  of  "health  care  facilities."  Specific 
reference  was  required  because  the  Attorney  General  ruled  that 
where  a  statute  grants  regulatory  powers  to  one  state  agency  those 
powers  would  not  be  construed  to  govern  the  actions  of  other  state 
agencies  unless  such  application  is  expressly  set  forth  in  the  statute. 
Nursing  homes  were  added  by  the  new  law  and  effective  December  1 , 
1972  mental  health  institutions  supported  in  whole  or  in  part  by 
public  funds  became  subject  to  Certificate  of  Need  requirements. 
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Health  care  facilities  are  defined  by  statute  as  follows: 

"Health  care  facihty",  a  hospital,  institution  for  the  care 
of  unwed  mothers  or  clinic,  as  defined  in  section  fifty-two; 
a  long-term  care  facihty,  which  is  an  infirmary  maintained 
in  a  town,  a  convalescent  or  nursing  home,  a  rest  home  or 
a  charitable  home  for  the  aged,  as  defined  in  section 
seventy-one;  a  public  medical  institution,  wliich  is  any 
medical  institution,  and,  after  December  first,  nineteen 
hundred  and  seventy-two,  any  institution  for  the  mentally 
ill  or  retarded,  supported  in  whole  or  in  part  by  public 
funds,  staffed  by  professional,  medical  and  nursing  person- 
nel and  providing  medical  care,  in  accordance  with 
standards  established  through  licensing,  approval  or  certifi- 
cation for  participation  in  the  programs  administered 
under  Titles  18  and  19  of  the  Federal  Social  Security  Act, 
by  the  department;  and  any  part  of  such  facilities; 
provided,  however,  that  "health  care  facility"  shall  not 
include  a  facihty  operated  by  a  rehgious  group  relying 
solely  on  spiritual  means  through  prayer  and  healing  and  in 
which  health  care  by  or  under  the  supervision  of  doctors 
of  medicine,  osteopathy,  or  dentistry  is  not  provided.  (G.L. 
c.  lll,s.  25B;  Acts  of  1972,  c.  776,  s.  3) 

The  final  approval  or  denial  of  Certificate  of  Need  apphcations 
rests  with  the  Public  Health  Council  whose  membership  is  prescribed 
by  statute: 

The  pubhc  health  council  shall  consist  of  the  commis- 
sioner of  pubhc  health  as  chairman  and  eight  members 
appointed  by  the  governor.  Three  of  the  appointed 
members  shall  be  providers  of  health  services,  of  whom 
two  shall  be  physicians.  Five  of  the  appointed  members 
shall  be  non-providers.  For  the  purposes  of  this  section 
"nonprovider"  shall  mean  a  person  whose  background  and 
experience  indicate  that  he  is  quaUfied  to  act  in  the  broad 
pubhc  interest,  who,  and  whose  spouse,  parents,  siblings  or 
children,  has  no  financial  interest  in  a  health  care  facihty, 
who,  and  whose  spouse,  has  no  employment  relationship 
to  a  health  care  facility,  to  a  nonprofit  service  corporation 
established  in  accordance  with  chapters  one  hundred  and 
seventy-six  A  to  one  hundred  and  seventy-six  E,  inclusive. 
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nor  to  a  corporation  authorized  to  insure  the  health  of 
individuals,  and  who,  and  whose  spouse,  is  not  licensed  to 
practice  medicine.  (G.L.  c.  17,  s.  3;  Acts  of  1972,  c.  776,  s. 
2A). 

The  Joint  Special  Committee  on  Health  Benefits  and  Health  Services 
emphasized  that  decision-making  responsibility  must  stay  within  the 
Department  of  Pubhc  Health  since  the  Certificate  of  Need  Program  is 
intimately  related  to  the  licensing  of  health  care  facilities, 
Hill-Burton  grants  and  other  functions  carried  out  by  the  Depart- 
ment. 

Persons,  corporations,  institutions  or  agencies  of  the  Common- 
wealth or  any  pohtical  subdivision  planning  to  make  substantial 
capital  expenditures  for  construction  or  substantially  change  the 
services  of  a  health  care  facihty  must  apply  for  a  Certificate  of  Need 
if  the  contemplated  changes  or  projects  meet  the  conditions 
established  in  the  law: 

''Substantial  capital  expenditure",  the  expenditure  of  a 
sum  of  money,  including  an  expenditure  for  the  lease  of 
capital  equipment  at  the.  purchase  value  of  such  equip- 
ment, for  construction  of  a  health  care  facility  which 
exceeds,  or  may  reasonably  be  regarded  as  leading  to  an 
expenditure  for  construction  in  excess  of,  one  hundred 
thousand  dollars  for  an  undertaking  sufficiently  specific  to 
constitute  the  subject  matter  of  an  application  for  determi- 
nation of  need  under  section  twenty-five  C. 

"Substantial  change  in  services",  a  change  in  kind, 
rather  than  degree,  of  service  as  further  defined  by  the 
department;  provided,  however,  that  any  increase  in  bed 
capacity  of  more  than  four  beds  shall  be  a  substantial 
change  in  service;  and,  provided  further,  that  any  decrease 
in  the  level  of  service  offered  by  a  nursing,  convalescent  or 
rest  home,  and  any  change  in  service  provided  by  a 
hospital  to  persons  who  are  not  admitted  as  inpatients, 
which  does  not  involve  a  substantial  capital  expenditure 
shall  not  be  subject  to  the  provisions  of  sections  twenty- 
five  C  to  twenty -five  G,  inclusive.  (G.L.  c.  1 1 1 ,  s.  25B;  Acts 
of  1972,  c.  776,  s.  3) 

A  notice  of  intent  is  also  required  of  any  person  planning  to  solicit 
funds    publicly    or    secure    finances   in    some    other   manner   for 


1 974]  HOUSE  -  No.  5559  33 

construction  or  for  a  substantial  change  in  the  services  of  a  health 
care  facility.  The  notice  must  be  filed  at  least  30  days  prior  to  such 
solicitation  or  securing  of  finances. 

Except  in  the  case  of  an  emergency  situation  determined  by  the 
Department  of  Public  Health  as  requiring  immediate  action  to 
prevent  further  damage  to  the  pubhc  health  or  to  a  health  care 
facihty,  the  Department  shall  not  act  upon  an  apphcation  for  such 
determination  unless  (a)  the  application  has  been  on  file  with  it  for 
at  least  thirty  days,  (b)  the  state  and  appropriate  regional  compre- 
hensive health  planning  agencies  have  been  provided  copies  of  such 
apphcation  and  supporting  documents  and  given  reasonable  opportu- 
nity to  comment  thereon,  and  (c)  a  pubhc  hearing  has  been  held 
thereon  when  requested  by  the  apphcant,  the  state  or  appropriate 
regional  comprehensive  health  planning  agency,  or  any  ten  taxpayers 
of  the  Commonwealth.  The  Department  may  estabhsh  filing  periods 
for  such  applications;  and  in  such  event  shall  not  act  only  upon  an 
individual  application  filed  during  such  a  period  when  such  action 
would  implicitly  decide  any  other  application  filed  during  such 
period. 

A  decision  must  be  made,  or  some  action  taken,  within  120  days 
after  fihng.  A  final  decision  is  required  of  the  Public  Health  Council 
within  one  year.  A  Certificate  of  Need  may  not  be  initially  issued  for 
a  period  in  excess  of  three  years.  Extensions  may  be  granted  beyond 
the  term  prescribed  for  justifiable  causes.  The  Certificate  shall 
continue  in  force  for  the  period  determined,  upon  demonstration  by 
the  recipient  that  satisfactory  progress  is  being  made  to  achieve  the 
objectives  for  wliich  the  Certificate  was  issued. 

The  applicant,  a  comprehensive  health  planning  agency  or  any 
other  party  authorized  by  the  statute  to  request  a  public  hearing  on 
an  application,  may,  if  aggrieved  by  the  decision,  take  an  appeal  to 
the  Health  FaciHties  Appeal  Board,  the  membership  of  which  is 
recited  in  the  following  statutory  excerpt : 

There  shall  be  within  the  executive  office  of  human 
services  a  health  facilities  appeals  board,  hereinafter  called 
the  board,  which  shall  make  determinations  on  appeals 
filed  pursuant  to  section  twenty-five  E  of  chapter  one 
hundred  and  eleven.  The  board  shall  consist  of  five  persons 
to  be  appointed  for  terms  of  three  years  by  the  governor, 
at  least  three  of  whom  shall  be  consumers  of  health  care 
services  who  are  not  officers  or  employees  of,  and  do  not 
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bear  any  fiduciary  relationship  to  a  person  or  institution 
providing  health  care  services.  One  such  consumer  member 
shall  be  a  member  of  the  bar  of  the  commonwealth  and 
shall  be  designated  by  the  governor  to  serve  as  chairman  of 
the  board.  Persons  appointed  to  the  board  shall  be 
knowledgeable  in  matters  pertaining  to  the  delivery  of 
health  care  services;  and  the  governor,  in  making  said 
appointments,  shall  consider  any  persons  recommended  to 
him  for  such  purpose  by  the  comprehensive  health 
planning  agencies  estabhshed  pursuant  to  sections  three 
hundred  and  fourteen  (a)  and  three  hundred  and  fourteen 
(b)  of  the  Federal  Pubhc  Health  Service  Act.  (G.L.  c.  6,  s. 
166;Actsof  1972,  c.  776,  s.  1) 

Within  60  days  after  filing  of  the  appeal,  the  board  is  required  to 
issue  a  final  decision:  either  denying  the  appeal,  which  action  may  be 
reviewed  judicially,  or  ordering  the  matter  remanded  to  the 
Department  for  action  consistent  with  the  opinion  of  the  board. 

The  Superior  and  Supreme  Judicial  Courts  have  jurisdiction  under 
Chapter  776  to  enforce  the  Certificate  of  Need  legislation.  Failure  to 
comply  with  the  law  would  also  constitute  grounds  for  denial, 
modification  or  revocation  of  a  license,  including  removal  of 
licensure  with  respect  to  part  of  a  facility. 

The  Department  of  Pubhc  Health  and  the  Health  Facihties  Appeal 
Board  are  authorized  and  directed  under  Chapter  776  to  promulgate 
rules  and  regulations  necessary  for  the  implementation  of  the  law. 

The  newly  created  Office  of  Health  Facihties  Development  is 
responsible  for  the  administration  of  both  the  Certificate  of  Need 
and  Hill-Burton  Programs.  It  shares  responsibility  with  the  Division 
of  Health  Care  Standards  in  respect  to  the  ad  hoc  advisory  program 
which  polices  constructionwise  and  "substantial  services  changes" 
expenditures  under  $100,000  made  by  health  care  facilities. 

For  the  benefit  of  participants  in  the  determination  of  need 
process,  the  following  schedule  is  provided  in  the  rules  and 
regulations  to  indicate  the  various  steps  of  procedure.  Tlie  list  itself  is 
not  a  regulation  and  the  process  is  subject  to  variation,  especially  if 
an  application  is  amended  by  the  appUcant  after  it  is  filed : 
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Filing  Day  1 .    Applicant  must  on  or  before  the  filing  day 

submit  application,  in  order  to  have  appli- 
cation accepted  for  filing  (30.1,  30.2, 
32.3). 

2.  Program  Director  refuses  to  accept  for  filing 
any  application  which  he  determines  does 
not  meet  the  requirements  of  these  regula- 
tions (30.2,  30.4);  and,  on  the  filing  day, 
provisionally  accepts  all  other  applications. 

Filing  Day  +  10  3 .    Program  Director  must  by  this  day  desig- 

nate all  special  need  and  regular  applica- 
tions as  either  comparable  or  not  com- 
parable (30.5) 

Filing  Day  +  20  4.    ^pp/zca^^-  (a)  If  applicant  wishes  to  object 

to  designation  given  him  or  another  appli- 
cant, he  must  file  objection  by  this  day 
(30.5);  (b)  If  applicant  wishes  a  public 
hearing  on  his  and  any  comparable  applica- 
tion, a  request  for  a  public  hearing  must  be 
filed  by  this  day,  except  as  provided  under 
10  below  (41.2). 

5.  CHP  Agencies  and  Ten  Taxpayers:  (a)  Must 
object  to  designation  by  this  day  for 
objection  to  receive  Department  considera- 
tion (30.5);  (b)  If  public  hearing  is  desired 
upon  application  and  any  comparable 
apphcation,  request  must  be  made  by  this 
day,  except  as  provided  under  10  below 
(41.2). 

6.  Program  Director:  Should  the  Program 
Director  determine  that  a  provisionally 
accepted  application  does  not  meet  the 
requirements  of  these  regulations,  he  must 
revoke  his  acceptance  by  this  day  (30.4). 

Filing  Day  +  30  7.   Applicant:  In  case  of  a  special  need  applica- 

tion only,  if  applicant  wishes  to  comment 
on  a  related  application,  his  comments 
must  be  filed  by  this  day,  unless  an 
extension  is  granted  by  the  Program  Direc- 
tor (45). 


36  HOUSE  -  No.  5559  [Mar. 

8.  CHP  Agencies  and  Ten  Taxpayers:  In  case 
of  a  special  need,  transfer  of  ownership,  or 
unique  application  (but  not  a  regular  appli- 
cation), comments  must  be  filed  by  this 
day  in  order  to  receive  Department  consid- 
eration, except  where  the  Program  Director 
has  granted  an  extension.  (42.2,  43.2) 

9.  Department:  Where  objection  is  made  to  a 
designation  by  the  Program  Director  (see  3 
above),  the  Department  must  give  its  re- 
sponse by  this  day  (30.5). 

Filing  Day +  40  10.  Applicant,  CHP  Agencies,  and  Ten  Tax- 
payers: Where  Department  revises  a  desig- 
nation under  9  above,  this  is  the  last  day  on 
which  a  public  hearing  may  be  requested 
(41.2). 

Filing  Day  +  60         11.    Applicant:  In  case  of  a  regular  appHcation 

only,  if  applicant  wishes  to  comment  on  a 
related  application,  his  comments  must  be 
filed  by  this  day,  unless  an  extension  is 
granted  by  the  Program  Director  (45). 

12.  CHP  Agencies  and  Ten  Taxpayers:  In  case 
of  a  regular  application,  comments  must  be 
filed  by  this  day  in  order  to  receive 
Department  consideration,  except  where 
the  Program  Director  has  granted  an  ex- 
tension (42.2,  43.2). 

13.  Program  Director  must  by  this  day  hold 
public  hearing  when  requested  by  appli- 
cant, a  c.h.p.  agency,  or  any  ten  taxpayers 
(41.5). 

Filing  Day  +  90         14.    CHP  Agencies  and  Ten   Taxpayers:   The 

period  for  comment  may  not  be  extended 
past  this  day  without  the  consent  of  the 
applicant. 

Filing  Day  +  90         15.    Department  must  take  some  action  upon 

apphcation,  if  not  final  action,  then  prelim- 
inary or  tentative  action  (50.1),  unless 
applicant  has  waived  such  right  (50.3) 
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Filing  Day  +  1  yr.      16.    Department  must  take  final  action  upon 

application  (50.1). 

A  summary  of  approvals  and  denials  by  the  Public  Health  Council 
from   June,    1972  to  December  31,   1973  is  as  follows: 

Table  1.  Certificate  of  Need  Decisions 


Approved  in  To  to 
No.          Amount 

Approved  in  Part 
No.            Amount 

No. 

Denied 
Amount 

Withdrawn 
No.           Amount 

General 
Hospitals 

11 

$35,381,520 

8        $65,485,000 

4 

$4,898,000 

Rehabilitation  and 

Chronic  Disease 
Hospitals 

3 

161,000 

2 

2,075,000 

Nursing  Homes 

67 

69,090,696 

17          25,276,000 

19 

31,312,800 

5           1,000,000 

Clinics 

35 

13,027,742 

1 

600,000 

1                  4,630 

Infiimaiy 

2 

NA 

In  the  same  time  period,  12  decisions  have  been  appealed  to  the 
Health  Facilities  Appeals  Board.  The  board  affirmed  four  decisions 
of  the  Public  Health  Council  and  remanded  three,  either  in  total  or  in 
part,  to  the  Council. 

Two  await  hearings  and  in  two  other  instances  a  decision  has  not 
been  made.  One  decision  awaits  judicial  review. 

Health  Information  Systems 

As  the  result  of  a  statutory  directive  (Acts  of  1972,  chapter  715), 
the  Department  of  Public  Health  is  conducting  an  inventory  of 
health  care  resources  in  the  Commonwealth.  The  resultant  data  will 
be  used  to  estabUsh  and  support  two  specialized  information 
systems.  ^^^ 

The  first  is  the  Massachusetts  Cooperative  Health  Statistics  System 
directed  by  Mr.  Arthur  Friedman  of  the  Department  of  Human 
Services  with  an  assigned  staff  of  the  Department  of  Public  Health. 
The  ultimate  goal  is  to  create  an  automated  data  system  which  will 
aid  the  Department  in  evaluating  applications  for  Certificate  of  Need. 

Questionnaires  have  been  sent  to  hospitals,  nursing  homes,  clinics, 
residential  facilities,  home  health  agencies,  and  homemaker  services 
within  the  Commonwealth.  According  to  the  Director,  all  reports 
have  been  pretested  and  proven  to  be  very  useful.  Data  will  be 
flowing  into  the  Department  from  the  survey  gradually,  with  possible 
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results  available  on  hospitals  and  nursing  homes  by  April,  1974  and 
the  other  facilities  by  July,  1974. 

The  program  is  presently  receiving  100%  federal  funding  with 
$256,000  having  been  allocated  for  fiscal  1974.  The  last  federal  grant 
of  $100,00  is  scheduled  for  fiscal  1975.  Since  state  funding  is 
necessary  for  the  continuation  of  the  program,  an  amount  of 
$846,400,  including  funds  to  underwrite  the  Long-Term  Care 
Information  Program,  has  been  recommended  in  the  Governor's 
budget  for  fiscal  1975. 

The  proposed  second  data  system  is  the  Long-Term  Care  (LTC) 
Information  System  which  will  be  maintained  by  the  Department  of 
Public  Health.  This  system  will  obtain  its  initial  information  for  the 
data  collected  by  the  Massachusetts  Cooperative  Health  Statistics 
System.  The  LTC  Information  System  is  expected  to  be  in  operation 
by  July,  1974.  Once  the  initial  information  is  received,  all  data  for 
nursing  homes  will  come  under  the  LTC  System  which  will  serve  as  a 
reference  to  the  Cooperative  Health  Statistics  System.  Its  primary 
purpose  is  to  provide  accurate  data  for  determinations  of  need  but  it 
is  designed  also  to  provide  information  for  Medicare,  Medicaid, 
welfare,  rate  setting  and  state  Hcensure  of  health  facihtes.  Funding 
will  be  done  on  a  50-50  federal-state  matching  basis  once  the 
program  goes  into  effect.  The  Legislature  has  appropriated  $750,000 
for  fiscal  1974. 

Originally,  the  Federal  Government  conducted  surveys  of  health 
facihties  in  the  states.  Under  the  new  practice  the  states  will 
undertake  this  activity,  and  the  national  government  will  reimburse 
the  states  for  data  purchased  from  them. 

CHAPTER  m 
RELATED  FEDERAL  PROGRAMS 

Hill-Burton  Program 

Since  its  enactment  in  1946,  the  Hill-Burton  Program  has  been 
providing  financial  and  technical  assistance  to  states,  communities, 
and  medical  institutions  to  construct  and  improve  hospitals  and 
other  health  care  facilities  needed  in  each  state.  Several  major 
amendments  have  broadened  the  program  and  increased  its  effective- 
ness. The  Medical  Facilities  Construction  and  Modernization  Amend- 
ment of  1970  extended  the  program  through  June  30,  1973.  It 
authorized  $500  million  in  loans  and  loan  guarantees  annually  for 
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construction  and  modernization  of  health  care  facilities.  Annual 
authorization  for  construction  of  out-patient  facilities  was  increased 
from  $20  million  to  $70  million.  Neighborhood  health  centers  also 
became  eligible  for  Hill-Burton  funds  under  the  1970  amendment. 

Legislation  passed  in  1973  extended  the  program  through  fiscal 
1974.  Grants  of  $20,000,000  were  authorized  under  this  amendment 
for  the  construction  of  public  or  other  nonprofit  facilities  for  long 
term  care;  $70  million  for  out-patient  facilities  and  $15  million  for 
rehabilitation  facihties. 

Under  the  provisions  of  H.R.  12053  introduced  in  the  current 
session  of  Congress,  the  present  Hill-Burton  Program  would  be 
replaced  with  a  program  of  loans,  loan  guarantees,  and  interest 
subsidies  for  the  construction  and  modernization  of  health  facilities 
and  the  acquisition  of  equipment  including  medical  transportation 
facilities  but  without  the  direct  grant  of  funds  for  such  activities  now 
in  the  Hill-Burton  Program. 

As  of  June  30,  1971,  grants  had  been  made  for  10,748  projects  in 
more  than  3,800  communities.  More  than  470,000  beds  have  been 
provided  in  hospitals  and  nursing  homes  in  all  states  and  territories 
since  the  first  grant  in  1947.  Total  cost  ran  to  nearly  $12.8  billion,  of 
which  the  Hill-Burton  share  was  $3.7  billion.  Nearly  30%,  or  3,003 
of  the  total  grants,  were  made  for  outpatient  and  other  health  care 
facilities  such  as  public  health  centers,  rehabilitation  facilities  and 
state  health  laboratories. 

Modernization  of  obsolete  general  hospitals  has  been  given  high 
priority  in  recent  years,  but  Hill-Burton  funds  have  been  inadequate 
to  meet  a  backlog  estimated  at  $11.3  biUion.  Consequently, 
additional  federal  assistance  is  provided  by  Title  XV  of  the  Housing 
and  Urban  Development  Act  of  1 968  which  authorized  a  program  of 
mortgage  insurance  for  the  construction,  modernization  or  equipping 
of  nonprofit  hospitals.  Proprietary  hospitals  were  included  under  this 
program  by  amendments  in  1970. 

Under  the  loan  and  guarantee  programs,  eligible  public  and  private 
nonprofit  facilities  include  (1)  hospitals,  (2)  public  health  centers, 
(3)  facihties  for  long-term  care,  (4)  out-patient  facilities  (including 
neighborhood  health  centers),  and  (5)  rehabilitation  facilities. 

The  maximum  loan  to  be  guaranteed,  or  if  a  grant  is  made  to  the 
same  project,  the  combined  grant  and  loan  may  not  exceed  90%  of 
the  cost  of  the  project. 
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Guaranteed  loans  are  allotted  to  the  states  on  the  basis  of  financial 
need,  population,  and  the  need  for  additional  or  modernized  health 
facilities. 

Under  the  grant  program,  eligible  public  and  private  nonprofit 
health  facilities  include  (1)  hospitals,  (2)  outpatient  facilities 
(including  neighborhood  health  centers),  (3)  pubHc  health  centers, 
(4)  rehabilitation  facilities,  (5)  facilities  for  long-term  care  (including 
extended  care  facihties),  and  (6)  state  health  laboratories. 

Grants  are  awarded  on  a  matching  basis  as  determined  by  the  state 
administering  agency,  but  may  not  exceed  2/3  of  the  total  eligible 
costs  except  that  participation  up  to  90%  may  be  approved  for  (1) 
projects  located  in  poverty  areas,  and  (2)  projects  with  potential  for 
reducing  health  care  costs  through  (a)  shared  services  among  health 
facilities,  (b)  interfacility  cooperation,  and  (c)  construction  or 
modernization  of  freestanding  (ambulatory  primary  care  services) 
outpatient  facilities. 

Projects  are  selected  by  the  state  administering  authority  in 
accordance  with  the  provisions  of  a  state  plan  for  hospitals  and  other 
health  facilities.  This  plan,  developed  by  the  state  authority  and 
approved  by  HEW's  PubHc  Health  Service  (PHS),  contains  an 
inventory  of  existing  hospital  and  other  health  facilities  and  shows 
the  community's  remaining  need.  Priority  for  federal  aid  is  deter- 
mined on  the  basis  of  the  relative  need  of  the  various  areas  of  the 
state  for  additional  facilities  and  services.  Applications  are  submitted 
for  comment  to  a  comprehensive  health  planning  agency  (314b 
agency  where  one  exists  and  if  none  exists  to  the  314a  agency).  Such 
comments  are  considered  by  the  state  Hill-Burton  agency  which 
initially  approves  apphcations  before  they  are  submitted  to  the  PHS 
Regional  Office  for  final  review  and  approval.  In  a  majority  of  states, 
the  State  Advisory  Council  recommends  projects  for  approval  prior 
to  action  by  the  Regional  Office. 

In  Massachusetts,  major  projects  which  apply  for  Hill-Burton  must 
have  a  Certificate  of  Need  from  the  State  Department  of  PubUc 
Health  before  those  funds  are  awarded. 

In  1973  the  Hill-Burton  funds  were  impounded  by  President 
Nixon.  They  have  just  been  released  in  February,  1974.  This  creates 
a  problem  with  construction  because  there  is  a  two-year  timetable 
for  the  money  allocated  in  each  fiscal  year.  Funds  which  are  not 
committed  within  that  time  period  are  returned  to  the  Federal 
Government.   Although   the    1973   funds  have  just  been  released. 
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construction  will  still  be  subject  to  the  original  timetable  for  fiscal 
1973.  Money  for  fiscal  1974  has  just  recently  been  released  in 
January. 

Since  1948,  Massachusetts  has  received  a  total  of  $104,200,000  in 
Hill-Burton  funds. 


Public  Law  92-603 

In  October,  1972,  PubUc  Law  92-603  was  enacted  to  control 
unnecessary  capital  expenditures  by  health  care  facilities.  The  law 
stipulates  that  federal  funds  disbursed  under  the  Maternal  and  Child 
Health,  Medicare  or  Medicaid  Programs  may  not  be  used  to  support 
unnecessary  capital  expenditures  made  by  or  on  behalf  of  health  care 
facilities  or  health  maintenance  organizations  which  are  reimbursed 
under  such  programs.  Section  221  thereof  makes  provision  for  a 
Certificate  of  Need. 

A  capital  expenditure  under  the  Act  is  one  which  (1)  exceeds 
$100,000,  or  (2)  changes  the  bed  capacity  of  the  facihty,  or  (3) 
substantially  modifies  the  services  provided. 

The  law  provides  determination  proceedings  from  the  initial 
review  by  the  "B"  agencies  to  the  final  determination  by  the 
Secretary  of  Health,  Education,  and  Welfare.  The  state  agencies 
which  implement  the  program  are  reimbursed  by  the  Federal 
Government. 

To  date,  no  state  has  contracted  with  the  Federal  Government  for 
implementation  of  the  Certificate  of  Need  program.  A  survey 
released  by  the  American  Hospital  Association  on  February  5,  1974, 
nonetheless,  reveals  that  the  26  jurisdictions  indicated  below  are 
favorably  disposed  to  the  program : 


Alabama 

Iowa 

Nebraska 

Oregon 

Colorado 

Kentucy 

New  Hampshire 

Pennsylvania 

Delaware 

Maine 

New  Mexico 

Washington 

Florida 

Michigan 

New  York 

Wisconsin 

Georgia 

Minnesota 

North  Carolina 

Wyoming 

Hawaii 

Mississippi 

North  Dakota 

Indiana 

Missouri 

Ohio 

Seven  states  reflect  a  negative  attitude  (Calif.  111.,  Mass.,  Nev., 
Okla.,  S.D.,  and  Tex.)  while  the  remainder  have  given  no  indication 
of  their  stance  (Alas.,  Ariz.,  Ark.,  Conn.,  Ida.,  Kans.,  La.,  Md.,  Mont., 
N.J.,  R.I.,  S.C,  Tenn.,  Utah,  Vt.,  Va.,  and  W.  Va.). 
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Massachusetts  is  among  the  seven  states  leaning  against  signing  a 
contract  with  the  Federal  Government  because  the  Department  of 
Public  Health  considers  the  state  Certificate  of  Need  program  to  be 
superior  to  the  federal  counterpart. 

Under  the  federal  statute,  a  decision  on  determination  of  need 
would  be  required  within  90  days,  in  contrast  to  the  state's  120  days 
deadline.  Also,  no  conditions  may  be  attached  to  an  approval  under 
the  federal  program,  while  a  state  Certificate  of  Need  may  attach 
such  conditions.  Certain  officials  in  the  Department  contend  that, 
because  of  the  procedural  differences  between  the  federal  and  state 
programs,  combining  the  two  would  only  involve  more  red-tape  and 
create  confusion.  Also,  they  feel  that,  in  order  for  a  Certificate  of 
Need  program  to  be  effective,  conditions  must  be  attached  to  certain 
approvals. 

CHAPTER  IV. 
CERTIFICATE  OF  NEED  IN  OTHER  STATES 

Analysis  of  Certificate  of  Need  Laws 

In  his  National  Survey  and  Analysis  of  Certificate  of  Need  Laws: 
Health  Planning  and  Regulations  in  State  Legislatures,  1972,  Pro- 
fessor William  J.  Curran  of  Harvard  Law  School  reviewed  existing 
Certificate  of  Need  laws  in  20  states. 

His  research  disclosed  that  all  laws  had  the  same  basic  purpose,  to 
control  health  care  costs  and  bring  about  orderly  planning  in  the 
development  of  health  care  facilities  and  services  in  the  future. 
Proponents  of  such  legislation  have  been  hospital  groups,  comprehen- 
sive health  plannning  organizations,  and  state  health  and  insurance 
departments.  Opponents  include  medical  professional  groups,  pro- 
prietary hospitals  and  nursing  home  organizations. 

In  analyzing  the  type  of  facilities  covered  under  the  laws,  the 
study  revealed  that  most  laws  attempt  to  cover  all  health  care 
facilities.  Exceptions  are  the  Michigan,  Oregon  and  Rhode  Island 
statutes  which  include  only  hospitals,  Oklahoma  which  covers  only 
nursing  homes  and  North  Carolina  which  exempts  many  outpatient 
types  of  facilities  (North  Carolina's  law  was  repealed  in  March, 
1973). 

Much  variation  was  discovered  with  regard  to  the  types  of 
construction  and  services  requiring  certification.  Professor  Curran 
stated  that  all  the  laws  are  tied  to  construction  plans  of  the  faciUties. 
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However,  12  states  have  no  minimum  capital  amount  for  required 
review,  while  seven  states  have  limits  ranging  from  $40,000.  to 
$350,000.  The  State  of  Michigan  law  allows  the  Director  of  the  State 
Public  Health  Department  to  set  a  minimum  capital  requirement. 
Many  states  apply  controls  when  there  is  a  contemplated  increase  in 
bed  capacity,  no  matter  what  the  construction  cost.  The  States  of 
Kentucky  and  South  Carolina  require  certification  for  decreases  as 
well  as  increases  in  bed  capacity.  In  eight  states,  the  law  specifically 
requires  certification  where  there  is  a  change  in  services. 

In  examining  the  process  of  review,  the  study  found  it  to  be  very 
complex  and  often  unclear,  requiring  administrative  regulation  for 
sorting  out  and  clarification.  Most  laws  provide  initial  review  of 
apphcations  at  the  local  level;  however,  only  in  the  States  of  Arizona 
and  Kentucky  do  local  adverse  decisions  bar  approval  by  a  higher 
agency.  Most  state  laws  provide  some  statutory  standards  for  the 
criteria  for  review  but  Professor  Curran  considered  many  as  requiring 
only  basically  passive  reviews  of  the  applications  and  the  evidence 
presented  by  the  petitioning  facility.  In  some  states,  however,  he 
contends  that  a  broader  role  as  a  health  planner  is  contemplated  for 
the  reviewers  on  both  the  local  and  state  levels,  particularly  when  the 
Certificate  of  Need  law  is  also  the  same  law  that  recognizes  and 
estabhshed  the  state's  comprehensive  health  planning  program. 

Although  most  Certificate  of  Need  programs  involve  state  and 
areawide  planning  councils  in  the  review  process,  the  administration 
of  the  programs  and  the  authority  for  the  final  decisions  on  the 
approval  or  denial  of  a  Certificate  of  Need  is  generally  placed  in  the 
regular  traditional  governmental  agency  for  health,  the  state  health 
department.  Professor  Curran's  study  found  this  to  be  the  case  in  14 
out  of  20  states.  Only  CaUfornia,  Nevada  and  Oregon  vest  the  final 
decision  in  the  State  Comprehensive  Health  Planning  Agency. 
Connecticut  and  Kentucky  vest  authority  in  the  new  state  agencies 
created  for  that  purpose.  Kansas,  Michigan  and  Massachusetts  have 
appeal  boards  to  review  decisions  of  the  state  health  departments. 

Although  the  enacted  laws  are  basically  adequate  for  their 
purposes,  Professor  Curran  does  not  consider  any  to  be  a  wholly 
satisfactory  model  for  other  states  without  such  laws  to  follow. 
Some  laws,  he  noted,  give  evidence  of  hasty  preparation  while  others 
such  as  New  York,  Rhode  Island  and  Connecticut  do  not  integrate 
comprehensive  health  planning  into  their  operations. 
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A  recent  survey  of  states'  action  relative  to  Certificate  of  Need 
legislation  published  by  the  American  Hospital  Association  on 
February  5,  1974  reveals  that  such  laws  have  been  enacted  in  22 
jurisdictions.  As  indicated  by  Table  2  below,  ten  other  states  are 
considering  such  measures  in  current  legislative  sessions. 

Table  2.  State  Action  re  Certificate  of  Need  Legislation 
Passed  (22  states) 
State  Criteria  Enforced  Through 


Arizona 

California 

Colorado 

Connecticut 
Florida 

itansas 

Kentucky 
Maryland 

Massachusetts 
Michigan 
Minnesota 
Nevada 
New  Jersey 

New  York 
Nortli  Dakota 
Oregon 


$15,000 
New  facilities  and  additions 

a)  $100,000  capital  expense  or 

b)  $  10,000  lease  expense 

$100,000 

a)  $100,000  or 

b)  Change  in  beds  or  service 

a)  Change  in  beds  or 

b)  Lesser  of  $350,000  or  5% 
of  operating  expenses  yearly 

a)  $100^000     or 

b)  Change  in  beds  or  service 

a)  Change  in  beds  or  services  or 

b)  Greater  of  $100,000  or  2% 
yearly  operating  expenses 

a)  $100,000  or 

b)  Change  in  beds  and  services 

a)  $100,000  or 

b)  Change  in  beds  and  services 

a)  $  50,000  or 

b)  Change  in  beds  and  services 

a)  $100,000  or 

b)  Change  in  beds  and  services 

a)  Change  in  beds  or 

b)  New  buildings  or 

c)  $  20,000  for  modernization 
or  equipment 

$100,000 

Change  in  beds  or  services 

a)  Change  in  beds  or  services  or 

b)  Lesser  of  $40,000  or  10% 
yearly  gross  revenue 


Licensure 

(One-year  delay) 

Licensure 
Licensure 

Licensure 

Licensure 

Licensure 


Licensure 
Licensure 

Licensure 
Court  injunction 
Licensure 
Licensure 
Licensure 

Operating  permit 
Licensure 
Licensure 
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Rhode  Island 


a)  $200,000  -  new  building 

b)  $  50,000  -  new  equipment 

c)  $100,000  -  replacement  of 
equipment 


Civil  penalties 


South  Carolina 

a)  Change  in  beds  or  services  or 

b)  $100,000 

Operating  permit 

South  Dakota 

a)  $  50,000  or 

b)  Change  in  beds 

Licensure 

Tennessee 

a)  $100,000  or 

b)  Change  in  beds 

Licensure 

Virginia 

a)  $100,000  or 

b)  Change  in  beds  or  services 

Civil  penalties 

Washington 

$100,000 
Pending  (10  states) 

Court  injunction 

Alaska 

a)  $100,000  or 

b)  Change  in  beds  or  services 

Licensure 

Georgia 

a)  $100,000  or 

b)  Change  in  beds  or  services 

Licensure 

Hawaii 

Several  bills  in  legislature 

Illinois 

Being  redrafted  in  committee 

Iowa 

a)  $100,000  or 

b)  Change  in  beds  or  services 

Licensure 

Mississippi 

a)  $100,000  or 

b)  Change  in  beds 

Licensure 

Montana 

a)  $100,000 

b)  Change  in  servicej 

c)  10%  change  in  bed  capacity 

d)  $  50,000  for  new  diagnostic 
therapeutic  equipment 

Licensure 

Pennsylvania 

Several  bills  in  legislature 

Vermont 

$100,000 

a)  $10,000  fine 

b)  Court  injunction 

)\^sconsin 


Several  bills  in  legislature 
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Of  the  remaining  states  (18)  the  legislatures  in  seven  will  not 
convene  in  1974  (Ala.,  Ark.,  Me.,  N.C.,  N.H.,  Texas,  Wyo.).  In  three 
jurisdictions,  the  session  will  be  limited  to  consideration  of  budget- 
ary or  fiscal  matters  (La.,  N.M.,  and  Utah). 

New  York  Certificate  of  Need  Program 

The  State  of  New  York  was  the  first  to  initiate  a  Certificate  of 
Need  Program,  with  the  passage  of  the  Metcalf-McCloskey  Act  in 
1964  (Laws  of  New  York  1964,  C.  730;  McKinney's  Consolidated 
Laws  Annotated,  Art.  28,  ss.  2800-2809  and  Art.  29,  s.  2904). 

When  the  law  became  effective  on  February  1,  1966,  the 
Commissioner  of  Health  acquired  broad  power  and  responsibihty 
relative  to  hospitals  and  related  services.  Briefly,  these  were  in  regard 
to  rates,  audit,  determination  of  need  and  construction.  Prior  to  the 
effective  date  of  the  law,  the  Department  of  Health  drew  up  a  set  of 
administrative  regulations  to  implement  it.  All  health  related 
facihties  are  included  under  the  program  except  those  under  the 
Department  of  Mental  Hygiene,  health  maintenance  organizations, 
and  proprietary  homes  for  adults  which  remain  the  responsibility  of 
the  Board  of  Social  Welfare.  Jurisdiction  also  extended  to  home 
health  agencies. 

The  process  involves  three  separate  state  agencies:  (1)  the  Public 
Health  Council  which  must  approve  the  establishment  of  new 
facilities;  the  Hospital  Review  and  Planning  Council  which  reviews  all 
projects  of  substantial  construction,  alteration,  or  modification  of 
existing  facihties,  and  the  State  Health  Department  which  must 
finally  approve  all  such  projects  related  to  existing  facilities.  Seldom 
does  the  Commissioner  act  without  the  recommendations  of  the 
Hospital  Review  and  Planning  Council. 

"B"  agencies  are  also  involved  in  the  decision-making  process 
where  federal  funds  are  involved.  However,  few  agencies  are 
operational  as  they  are  still  in  the  development  stage. 

Preparatory  to  its  decision,  the  regulating  authority  considers 
local,  regional  and  statewide  recommendations  of  providers,  con- 
sumers and  planners.  Objective  and  subjective  input  documenting  the 
overall  health  priorities  of  a  community  is  evaluated.  Objective 
criteria,  such  as  Hill-Burton  formulae,  utilization  rates  and  manage- 
ment and  medical  audits  are  also  employed  to  determine  if  a  need 
exists  and  if  it  can  be  met  by  the  proposed  changes.  Also  considered 
is   whether   alternative  facilities  might  fill  the  need  if  services  of 
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existing  facilities  could  be  effectively  combined  and  whether 
alternate,  more  economical,  delivery  methods  may  provide  a  solu- 
tion. The  state  regulatory  agency  has  inspection  teams,  regional 
representatives  and  a  data  system  to  supply  such  information. 

On  the  definition  of  "need"  the  law  is  vague,  allowing  for 
flexibility  and  wide  discretionary  authority  in  the  Commission  of 
Health  to  determine  it  on  a  case  by  case  basis. 

In  1973  researchers  at  the  Harvard  Business  School  analyzed  New 
York's  program  and  found  it  to  be  very  successful: 

During  the  first  five  years  the  Department  has  approved 
the  construction  of  facilities  containing  about  15,000 
hospital  beds,  25,000  nursing  home  beds,  and  15,000 
health  related  facilities.  Perhaps  the  greatest  contribution 
has  been  in  improving  the  nursing  home  situation.  In  1 966 
many  of  the  homes  had  inadequate  fire  protection  and 
inadequate  staffing.  In  fact,  in  1966  there  were  only 
42,500  beds,  half  of  which  were  in  obsolete  and  unsafe 
homes.  By  1971,  there  were  54,500  beds,  only  11%  of 
which  are  in  obsolete  structures.  The  optimum  occupancy 
rate  for  nursing  homes  is  90%.  100%  would  reflect 
overcrowding,  and  less  than  90%  would  reflect  overcon- 
struction.  The  current  occupancy  rate  for  nursing  homes  is 
90.2%,  in  New  York  State.  In  regard  to  general  hospitals, 
the  optimum  occupancy  rate  is  85%.  The  actual  occupancy 
rate  for  general  hospitals  in  N.Y.S.  is  83.5%.  highest  for 
any  state  in  the  nation  (national  average  is  80%).  It  is 
estimated  the  improved  occupancy  rate  is  saving  $73 
million  a  year.  It  is  also  estimated  that  in  four  years  $360 
million  in  needless  hospital  construction  was  averted, 
together  with  $3  billion  in  operating  costs  that  would  have 
been  associated  with  this  needless  construction. 

It  is  interesting  to  note  that  one  of  the  biggest  gains 
realized  was  in  converting  under-used  maternity  and 
pediatric  wings  to  other  purposes.  To  date,  1,390  under- 
used maternity  beds  have  been  converted. 

The  opinion  of  the  Albany  County  New  York  Commis- 
sion of  Health  regarding  the  Article  28  program  was 
requested.    He    stated    it   had   resulted   in   a   remarkable 
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improvement  in  the  nursing  home  situation  in  the  state, 
and  also  to  an  improvement  in  the  hospital  situation, 
particularly  in  New  York  City.* 

However,  several  problem  areas  were  noted  as  described  by  the 
Director  of  the  Division  of  Hospital  Affairs.  Major  problem  areas 
include  (1)  differentiating  need  from  demand,  (2)  dealing  with 
parties  attempting  to  use  political  influence  to  force  decisions  in 
their  favor  (3)  dealing  with  pressures  from  special  interest  groups,  (4) 
chain  ownership,  and  (5)  delays  in  processing  applications. 

In  a  memorandum  to  the  PubUc  Health  Council  on  December  3 1 , 
1973,  the  former  Program  Director  for  Certificate  of  Need  in 
Massachusetts  expressed  the  opinion  that  New  York  has  one  of  the 
most  progressive  determination  of  need  programs  in  the  country.  He 
noted  that  New  York  authorities  have  developed  extensive  pro- 
cedures and  capital  funding  facets  to  assist  the  development  of 
facilities,  such  as  low  cost,  long-term  mortgage  loans  for  construction 
and  modernization  of  public  or  nonprofit  health  facilities.  Standards 
for  determining  need  for  services  have  been  devised  (in-patient 
medical/surgical,  obstetric,  pediatric,  long-term  care  in  nursing  homes 
and  health  related  facilities,  ambulatory  hospital  outpatient,  hospital 
emergency  and  independent  out-of-hospital  services;  chronic  hemo- 
dialysis services;  abortion  services;  open  heart  surgery  and  coronary 
antiography  services;  and  radio-therapy  services). 

Maryland  Certificate  of  Need  Program 

In  1968,  the  Maryland  Legislature  passed  a  Certificate  of  Need  law 
to  become  effective  in  July,  1970  (Annotated  Laws  of  Maryland, 
Art.  41,  s.  59C;  Chapter  221  of  the  Acts  of  1968;  Chapter  77  of  the 
Acts  of  1969).  Several  months  thereafter  the  State  Comprehensive 
Health  Planning  (CHP)  Agency  was  created  to  develop  a  program  to 
implement  the  law.  The  law  is  linked  to  the  state's  program  for  the 
licensing  of  health  facilities  but  it  emphasizes  the  role  of  planning. 
New  York's  experience  was  used  as  a  background  in  the  development 
of  Maryland's  program. 

In  1972,  for  profit  nursing  homes  were  included  under  the  law  so 
that  now  only  ambulatory  care  and  federal  facilities  are  excluded 
from  the  program. 

Harvard  Business  School,  Background  Note  on  Certificate  of  Need  Legislation,  1973  37  pp. 
mimeo,  at  p.  29. 
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The  State  CHP  Agency  in  administering  the  law  designated 
areawide  "B"  agencies  as  the  state's  agents  for  the  program  in  their 
areas. 

Also  instituted  by  the  state  agency  was  a  Health  Facilities 
Processing  Center  to  act  as  an  information,  distribution  and  central 
records  center  for  the  program  as  well  as  for  other  phases  of  the 
Department  of  Health  and  Mental  Hygiene's  licensing  of  health 
facihties. 

Maryland's  CHP  Certification  Program  is  based  on  conformance  to 
a  comprehensive  health  plan  rather  than  an  emphasis  on  need.  An 
examination  of  an  institution's  development  program  is  an  integral 
part  of  the  state's  review  process.  An  institution's  approach  to 
satisfying  a  health  need  and  its  capability  of  accomplishing  the  task 
also  become  important  topics  of  discussion  and  review,  which  are 
usually  ignored  in  a  more  narrowly  defined  Certificate  of  Need 
program.  Through  such  emphasis,  the  program  tends  to  bridge  the 
gap  between  the  added  regulatory  function  and  the  essential  planning 
function  of  the  state  and  areawide  health  planning  agencies. 

The  State  CHP  Agency  certifies  the  conformance  of  a  health 
facility  to  the  Comprehensive  Health  Plan  in  two  steps.  First,  plans 
are  reviewed  and  approved  prior  to  construction.  Second,  the 
completed  project's  conformance  to  the  approved  plans  is  confirmed 
just  before  operation.  The  "B"  agencies  have  been  delegated  the 
project  review  function  for  both  steps.  During  the  more  extensive 
first  step,  they  review  the  project,  conduct  a  public  hearing  and  make 
a  recommendation  to  the  State  CHP  Agency  within  90  days  of  the 
processing  center's  registration  of  the  application.  The  "A"  agency 
makes  a  certification  decision  within  "another  30  days  based  on  the 
"B"  agency's  recommendation  and  the  acceptability  of  the  review 
process.  The  executive  committee  of  the  State  CHP  Agency's 
Advisory  Council  arbitrates  decision  differences  between  the  area- 
wide  agencies  and  the  "A"  Agency. 

The  initial  certification  of  conformance  is  valid  for  12  months  but 
may  be  renewed  for  additional  periods  of  up  to  one  year  each.  An 
interested  party  may  appeal  a  CHP  certification  decision  to  the 
Board  of  Review  of  the  Department  of  Health  and  Mental  Hygiene 
and  thereafter  to  the  courts. 

The  following  are  the  important  criteria  used  in  judging  an 
institution's  conformance  to  the  Comprehensive  Health  Plan: 
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1.  Community  Compatibility:  Transportation,  Utilities, 
Land  Use,  Economic  Development  and  Population 
Center  Development. 

2.  Community  Participation:  Plan  Preparation,  Plan  En- 
dorsement, Continuing  Participation  Process  and  Con- 
sideration of  Demand. 

3.  Institutional  Interrelationships:  Service  Areas,  Service 
Linkages,  Utilization  of  Existing  Programs  and  Sharing 
of  Supportive  Services. 

4.  Comprehensive  Health  Care:  Priorities  in  Health  Care 
Spectrum  and  Part  of  Spectrum  Provided. 

5.  Efficiency,  Total  Cost  and  Financial  Accessibility: 
Construction  Costs,  Proposed  Tv/o  Year  Operating 
Expenses,  Proposed  Service  Charges  and  Revenue  and 
Financing  Mechanisms. 

6.  Quality  Care :  Staff  Qualifications,  Staffing  Patterns  and 
Appropriate  Equipment. 

7.  Physical  and  Psychological  Accessibility:  Physical  or 
Procedural  Barriers  to  Care. 

8.  Manpower:  Staff  Planning  Concurrent  with  Construc- 
tion, Manpower  Sources,  Adaptation  to  New  Manpower 
Types  and  Training  Programs  and  Affihations. 

9.  Continuous  Planning  and  Evaluation  Process. 

10.  General  Conformance  to  Comprehensive  Health  Plan.' 

Between  July  1,  1970  and  April  30,  1972  a  total  of  94  projects 
valued  at  $1 13,856,000  were  approved,  as  indicated  in  the  following 
table. 

Table  3.  Maryland  Certificate  of  Need  Decisions^ 


No.  of 

Estimated 

Type  of  Action 

Projects 

Total  Value 

Approved  without  modification 

29 

$  23,529,000 

Approved  with  modification 

12 

81,687,000 

Disapproved 

3 

8,640,000 

Withdrawn  by  applicant 

10 

- 

Small  projects  not  reviewed  in  detail 

40 

- 

1  George  Stuhler,  Jr.,  Certificate  of  Need  -  A  System's  Analysis  of  Maryland's  Experience 
and  Plans,  American  Journal  of  Public  Health,  November,  1973,  at  p.  971. 

2  Ibid,  p.  91 1. 
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Total  completed  actions 

94 

113,856,000 

Under  review 

10 

20,236,000 

Initial  submission  -  not  yet 

registered 

6 

- 

Total  formal  actions 

110 

The  incorporation  of  the  CHP  Certification  Program  into  a 
five-part  Health  Facilities  Licensing  Program  serviced  by  a  Health 
Facilities  Licensing  Center  has  been  proposed  by  the  state  CHP 
agency.  This  unified  program  would  (1)  guide  an  institution  from  an 
early  information  phase  through  CHP  certification,  financial  assis- 
tance, drawings  and  specification  review,  and  facility  survey  to 
licensing,  (2)  coordinate  the  activities  of  the  several  agencies  and 
departments  involved  and  (3)  reduce  overlap  and  duplication.  The 
"A"  agency  has  prepared  a  draft  of  a  Handbook  of  Information  and 
Procedures  for  the  comprehensive  program  and  a  five-part  applica- 
tion form  for  consideration  by  the  Department  of  Health  and  Mental 
Hygiene. 

CHAPTER  V. 
PROS  AND  CONS  ON  CERTIFICATE  OF  NEED 

Constitutionality  of  Certificate  of  Need 

Although  the  implementation  and  the  administration  of  Certifi- 
cate of  Need  Programs  has  aroused  controversy  in  every  state,  there 
have  been  few  challenges  to  the  constitutionality  of  these  laws.  Thus 
far,  the  constitutionality  of  Certificate  of  Need  has  been  challenged 
in  New  York  and  CaUfornia  where  it  was  upheld  and  in  North 
CaroUna  where  it  was  found  unconstitutional. 

In  1966,  in  the  case  of  At toma  v.  State  Department  of  Social 
Welfare,^  the  vaUdity  of  the  New  York  law  (Metcalf-McCloskey  Act) 
was  challenged  as  it  apphed  to  nursing  homes  and  hospitals.  The 
Appellate  Division  of  the  Supreme  Court,  solely  on  the  grounds  of 
cost  containment,  unanimously  upheld  the  law  as  a  valid  exercise  of 
the  police  power. 

California  was  the  second^  state  to  undergo  the  judicial  test  of 
Certificate  of  Need  when  in  1970  the  case  of  Simon  v.  Cameron^  was 
heard  in  the  United  States  District  Court.  The  plaintiff,  a  nursing 
home  operator,  challenged  the  constitutionality  of  the  law  and  the 

1  270N.Y.S.  2nd  167  (1966) 

2  377  F.  Supp.  1380  (1970) 
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delegation  of  authority  to  private  agencies,  i.e.,  "B"  agencies  which 
are  private  nonprofit  corporations. 

Judge  Jessie  Curtis  relied  on  the  decision  in  New  York's  Attoma 
case  as  authority  to  uphold  the  constitutionality  of  the  California 
law.  On  the  issue  of  delegation  of  authority,  he  noted  that  although 
they  were  nonprofit  corporations,  "B"  agencies  were  feder- 
ally-funded and  their  composition  and  functions  were  specifically 
authorized  by  the  Legislature.  Consequently,  their  close  connection 
with  the  state  justified  their  operating  as  pubUc  administrative 
bodies.  In  addition,  he  noted  that  "B"  agencies  are  only  involved  in 
the  initial  decision-making  process  while  final  decisions  are  made  by 
the  State  Health  Planning  Council,  which  is  clearly  a  state  govern- 
ment unit. 

On  the  issue  of  statutory  vagueness,  the  court  ruled  that  the 
delegation  of  authority  to  determine  community  need  and  desirabil- 
ity was  not  statutorily  vague  or  overbroad.  "Assessment  of  need", 
Judge  Curtis  stated,  "is  a  definite  and  reviewable  delegation." 

The  most  recent  challenge  to  a  Certificate  of  Need  statute 
occurred  in  North  Carolina  in  1973.  In  the  case  of  In  re  Certificate  of 
Need  for  Aston  Park  Hospital,  Inc.,^  the  North  Carolina  Supreme 
Court  ruled  that  the  state's  Certificate  of  Need  statute  reflected  an 
improper  exercise  of  the  state's  police  power  in  denying  to 
individuals  the  right  to  construct  and  operate  certain  health  facilities 
except  upon  issuance  of  a  Certificate  of  Need.  The  Court  based  its 
decision  on  the  due  process  clause  of  the  North  Carolina  Constitu- 
tion. 

Contrary  to  Judge  Curtis'  ruling  in  Simon  v.  Cameron,  the  North 
Carolina  decision  mentioned,  without  comment,  the  question  of 
whether  certain  terms  in  the  statute  were  so  vague  as  to  constitute  an 
unauthorized  delegation  of  legislative  powers  to  the  state  agency 
responsible  for  granting  the  Certificate  of  Need. 

Although  the  Court's  decision  appeared  to  be  limited  only  to 
situations  in  which  no  public  funds  were  to  be  used,  the  North 
Carolina  Legislature  repealed  the  entire  Certificate  of  Need  statute  in 
March,  1973. 

No  challenges  have  been  made  in  the  Massachusetts  courts  to 
Certificate  of  Need  per  se.  However,  mounting  tension  and  contro- 

1     193  SE  2nd  739  (N.C.  1973) 
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versy  may  produce  such  challenges  as  will  be  discussed  further  in  this 
chapter. 

Determination  of  Need 

The  Certificate  of  Need  law  omits  any  statutory  definition  of  the 
term  "need".  Nor  does  it  provide  any  statutory  standards  to  govern  a 
definition  of  the  term  in  departmental  rules  and  regulations.  Thus, 
the  word  "need"  creates  a  great  deal  of  controversy  as  it  is  subject  to 
varying  interpretations.  Denials  of  Certificate  of  Need  applications 
have  resulted  in  a  growing  criticism  as  to  the  adequacy  of  the 
investigatory  and  evaluation  process  followed  by  the  PubUc  Health 
Council.  Representatives  of  hospitals,  consumer  groups  and  certain 
legislators  have  questioned  the  basis  for  decision-making  by  the 
Council.  One  major  gripe  is  that  the  Council  does  not  have  access  to 
enough  adequate  data  and  information  on  health  facilities  to  make  a 
proper  determination*of  need. 

Dr.  Leon  White,  Health  Commissioner  for  the  City  of  Boston,  who 
endorses  the  concept  of  Certificate  of  Need,  views  the  PubHc  Health 
Council  as  unqualified  to  claim  any  expertise  in  respect  to  the 
Certificate  of  Need  Program.  Having  only  a  vague  notion  of  hospital 
needs,  the  Council,  he  says,  conducts  no  real  analysis  when 
determining  need  and  the  consequences  of  its  actions.  Personnel  is 
totally  unqualified  and  even  if  the  proposed  data  systems  prove  to  be 
effective,  Dr.  White  claims,  this  will  not  be  sufficient  for  the  PubHc 
Health  Council  to  establish  adequate  criteria  for  determining  the 
needs  of  health  facilities.  In  New  York,  the  Commissioner  noted, 
analysts  with  expertise  in  the  field  of  public  health  work  in 
conjunction  with  the  regulatory  progi-am  on  health  facilities.  He 
admits  the  necessity  of  a  regulatory  apparatus  to  control  the  supply 
side  (number  of  beds)  but  believes  that  the  regulations  should  be 
related  to  either  long-term  or  short-term  goals.  Dr.  White  faults  the 
Certificate  of  Need  Program  for  the  lack  of  specific  goals  and 
suggests  that  the  state  develop  a  master  plan  with  precise  objectives. 
The  present  program,  in  his  opinion,  has  made  no  effort  to  document 
the  health  needs  of  the  Commonwealth.  Adding  to  the  difficulty,  in 
Dr.  White's  view,  is  the  fact  that  the  state's  health  system  is  totally 
disorganized,  a  condition  which  he  attributes  in  part  to  the 
Legislature. 

Representative  Ralph  E.  Sirianni,  Jr.  of  Winthrop,  who  is  a 
member  of  the  PubUc  Health  Council  and  who  has  filed  legislation  to 
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repeal  the  law  (House,  No.  553  of  1974),  believes  that  there  has  been 
a  poor  implementation  of  Chapter  776  by  the  Department  of  Public 
Health.  Unqualified  personnel  and  lack  of  adequate  data,  statistics 
and  information,  in  his  opinion,  prevent  the  Public  Health  Council 
from  making  accurate  decisions  on  the  needs  of  health  facilities  in 
the  Commonwealth.  The  current  development  of  data  systems,  he 
noted,  may  change  the  situation  but  as  it  exists  now,  it  is  a  failure.  A 
former  official  of  the  Department  admitted  a  lack  of  sufficient 
information  in  some  cases  on  determining  the  needs  of  certain  health 
facilities.  However,  he  placed  the  blame  on  the  Legislature  which 
refused  to  grant  more  personnel  to  administer  the  program. 
Consequently  he  stated  that  there  are  not  enough  personnel  to  work 
with  the  applicants  and  to  give  proper  guidance  in  the  filing  of 
applications. 

The  greatest  area  of  controversy  in  the  interpretation  and 
implementation  of  Chapter  776  revolves  around  the  practice  of  the 
Public  Health  Council  in  attaching  conditions  to  approvals  of 
Certificates  of  Need.  The  Massachusetts  Hospital  Association  and 
spokesmen  for  hospitals  in  the  Commonwealth  have  registered  their 
oppositit)n  to  such  a  practice.  When  a  hospital  applies  for  a 
Certificate  of  Need  regarding  one  area  of  the  facility,  the  Department 
can  analyze  the  role  and  activity  of  other  divisions  within  the 
hospital  and  finally  grant  approval  in  the  requested  area  with  the 
stipulation  that  facilities  in  another  area  of  the  hospital  be 
eliminated  or  reduced.  According  to  the  Department  of  Public 
Health,  in  order  to  reduce  the  duplication  of  facilities  and  services 
and  thereby  reduce  the  cost  to  the  consumer  and  to  effectively 
implement  the  law,  attaching  conditions  to  approvals  of  Certificates 
of  Need  is  absolutely  necessary.  This  approach,  in  the  opinion  of 
Department  officials,  will  prompt  area  hospitals  to  coordinate  their 
services  to  best  serve  the  needs  of  the  community.  For  example,  in 
1973,  a  Certificate  of  Need  was  granted  to  Holyoke  Hospital  to 
expand  its  medical  and  surgical  facilities,  subject  to  the  stipulation 
that  the  maternity  service  be  transferred  to  Providence  Hospital, 
which  is  also  in  Holyoke.  With  its  declining  number  of  maternity 
patients  now  averaging  about  750  births  in  a  year,  officials  at 
Holyoke  Hospital  agreed  that  the  proposal  was  meritorious  and  in 
January,  1974  its  maternity  service  was  closed.  Since  Providence  is  a 
Cathohc  hospital,  any  patients  needing  or  desiring  abortion  proce- 
dures are  referred  to  Wesson  Women's  Hospital  in  Springfield  which 
is  about  ten  miles  from  Holyoke. 
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Many  of  those  in  opposition  to  the  attaching  of  conditions  to 
approvals  contend  that  the  Public  Health  Council  has  gone  far 
beyond  the  scope  of  Chapter  776  in  its  interpretations  and 
implementation  of  the  law.  Senator  Daniel  J.  Foley  of  Worcester, 
who  was  the  Chairman  of  the  Joint  Special  Commission  on  Health 
Benefits  and  Health  Services  which  produced  Chapter  776,  describes 
the  practice  of  attaching  conditions  as  a  "flagrant  misuse  of  power 
by  the  Public  Health  Council."  He  strongly  believes  that  the  intent  of 
the  law  is  good  and  that  Chapter  776  must  be  retained.  However,  it  is 
also  his  belief  that  the  Public  Health  Council  has  an  arbitrary  and 
arrogant  attitude  toward  providers  of  services  and  has  treated  them 
unfairly.  Consequently,  the  Senator  has  filed  legislation  in  the  1974 
session  to  create  a  Massachusetts  Health  Authority  which  would 
include  both  the  Department  of  PubHc  Health  and  Mental  Health 
(Senate,  No.  1272). 

Representative  Sirianni,  who  agrees  that  a  Certificate  of  Need 
Program  is  necessary,  refutes  the  right  of  the  Public  Health  Council 
to  attach  unreasonable  conditions  on  determination  of  need.  In  his 
opinion,  the  Legislature  did  not  intend  the  law  to  operate  this  way. 
As  an  example  of  the  Council's  illicit  excursions  into  hospital 
administration,  he  cites  the  case  of  the  Norwood  Hospital  which  was 
required  to  sign  a  written  promise  not  to  refuse  medical  treatment  to 
prisoners  from  Walpole  State  Prison  when  in  fact  the  hospital  had 
never  refused  a  prisoner  in  the  past.  The  Representative  suggested  the 
idea  of  placing  the  program  under  a  private  agency  as  an  alternative 
solution. 

Relative  to  coordinating  planning  among  hospitals  under  the 
existing  program.  Dr.  White  responded  that  it  is  difficult  to  get 
hospitals  to  work  together.  Competition,  in  his  opinion,  is  a  most 
desired  goal.  When  hospitals  are  competing  with  one  another  they 
will  try  to  provide  the  best  service  to  draw  patients  away  from  then- 
competitors.  When  a  hospital  is  forced  to  give  up  one  of  its  services 
to  another  hospital  for  the  sake  of  coordinating  services  in  a 
particular  area,  as  was  done  with  Holyoke  and  Providence  Hospitals, 
the  possibility  is  left  open  for  atnonopoly  and  less  incentive  to  retain 
a  high  quality  of  care.  Dr.  White  argues  that  certain  excesses  in 
facilities  will  tend  to  draw  more  patients  to  more  efficient  hospitals 
from  less  efficient  ones.  Hospitals  which  operate  at  a  low  occupancy 
rate  (even  70%)  should  not  remain  open. 
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Representative  Thomas  G.  Simons  of  Montague  has  spoken  out 
against  the  power  of  the  Public  Health  Council  to  attach  conditions 
to  its  approvals  of  Certificates  of  Need.  He  has  filed  legislation  in  the 
1974  session  of  the  General  Court  to  limit  these  powers  (House,  No. 
2254).  His  bill  would  require  the  Public  Health  Council  to  restrict 
itself  to  the  subject  of  the  application,  thus  barring  the  imposition  of 
any  conditions  which  do  not  relate  to  that  specific  area  in  the 
application.  A  similar  injunction  is  proposed  in  a  1974  measure 
submitted  by  Senator  Foley  (Senate,  No.  1271). 

Mr.  David  Rosenberg,  Legal  Counsel  to  the  Department  of  Public 
Heatlh,  maintains  that  any  change  in  the  law  to  prohibit  the 
appendage  of  conditions  would  remove  all  flexibiUty  in  deci- 
sion-making by  the  Public  Health  Council.  In  his  opinion,  unfair  final 
decisions  may  result.  Moreover,  he  contends  that  "reasonably 
related"  conditions  will  stand  the  test  of  constitutionality. 

Unreasonable  delays  in  releasing  decisions  has  served  to  undermine 
confic^ence  in  the  determination  of  need  process.  Under  section  25C 
of  the  statute,  "the  department  shaU  approve  or  disapprove,  in  whole 
or  in  part,  or  otherwise  act  upon  every  such  application  in  a  timely 
manner,  but  in  any  event  within  one  hundred  and  twenty  days  after 
filing."  Since  there  is  no  requirement  for  a  final  decision,  the  Public 
Health  Council  has  interpreted  the  law  to  mean  that  it  may  "table" 
an  application  for  further  discussion  beyond  the  1 20  days  when  such 
is  necessary.  Another  state  official  indicated  that  such  delays  are 
unavoidable  since  the  comprehensive  health  planning  agencies  take 
an  average  of  4-1/2  months  to  process  their  recommendations. 
Another  reason,  the  official  noted,  is  lack  of  knowledge  on  the  part 
of  the  applicant  in  preparing  the  application  so  that  constant 
revisions  must  take  place.  Staff  assistance  at  this  point  is  essential. 
Furthermore,  he  recommended  that  existing  facilities  be  required  to 
work  with  each  other  to  develop  plans  to  meet  community  needs 
before  the  application  is  filed. 

Senator  Foley  has  expressed  the  view  that  the  Public  Health 
Council  should  speed  up  the  process  of  reviewing  Certificate  of  Need 
applications.  However,  he  cautioned  that  a  required  final  decision  by 
the  Public  Health  Council  within  120  days  could  be  detrimental  if 
the  Council   did   not  have  all  the  facts  to  make  a  fair  decision. 
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Regional  Comprehensive  Health  Planning  Agencies 

As  previously  stated,  "B"  agencies  have  been  criticized  for  their 
cumbersome  processing  of  Certificate  of  Need  appHcations.  In  the 
words  of  two  executive  directors  of  "B"  agencies,  delays  in 
processing  appUcations  are  often  caused  by  the  hospitals  themselves 
which  are  wary  of  relationships  with  the  regional  comprehensive 
health  planning  agencies. 

Health  Commissioner  White  of  Boston  considers  these  agencies,  at 
least  in  eastern  Massachusetts,  to  be  ineffective  within  the  health 
planning  movement.  He  credits  them  with  having  organized  com- 
munity I  groups  to  become  involved  with  hospitals  in  the  Certificate 
of  Need  process  but  in  terms  of  developing  responsible  data  for 
planning  purposes,  their  contribution,  if  any,  has  been  minimal. 
Personnel,  he  stated,  consists  of  rank  amateurs. 

According  to  one  director,  the  recruitment  of  qualified  staff  is 
hampered  by  the  lack  of  funds.  Each  "B"  agency  is  a  separate  private 
corporation  and  must  raise  part  of  its  funds.  The  Federal  Govern- 
ment contributes  50%.  Consequently,  the  agencies  have  to  solicit 
local  funds  from  private  businesses.  This  "B''  agency  director  believes 
that  the  state  Certificate  of  Need  Program  is  superior  to  the  federal 
Certificate  of  Need  (P.L.  92-603)  but  stressed  that  the  state  should 
appropriate  money  for  the  regional  agencies  in  the  manner  that 
federal  reimbursements  are  provided  under  the  federal  program. 

Attempts  to  eliminate  this  fiscal  impediment  have  been  unsuccess- 
ful. In  1973,  Senator  Jack  H.  Backman  of  Brookline  filed  legislation 
for  state  funding  of  "B"  agencies,  which  was  defeated.  This  year,  the 
Senator  has  filed  new  legislation  to  set  up  a  health  planning  funding 
mechanism  which  would  provide  state"  and  local  funding  for  "B" 
agencies. 

Representative  Louis  P.  Bertonazzi  of  Milford  has  also  introduced 
legislation  in  the  1974  session  of  the  General  Court  to  estabUsh  a 
health  planning  fund  (House,  No.  2032).  The  fund  would  consist  of 
fees  paid  upon  the  filing  of  appUcations  for  determination  of  need, 
health  care  facilities  licensure  fees  and  other  miscellaneous  revenues. 
The  Department  of  PubUc  Health  would  draw  on  the  fund  to 
reimburse  the  "B"  agencies  for  expenses  incurred  in  reviewing 
Certificate  of  Need  appUcations. 

The  Mission  HiU  Health  Movement,  a  community  action  group, 
strongly  supports  the  Certificate  of  Need  Program.  The  group  feels 
that  this  process  has  provided  an  opportunity  for  communities  and 


58  HOUSE  -  No.  5559  [Mar. 

hospitals  to  work  together.  While  the  Public  Health  Council 
welcomes  the  participation  of  such  forces  in  the  planning  process,  it 
will  not  go  so  far  as  to  attach  a  condition  to  a  Certificate  of  Need 
requiring  approval  by  local  community  groups.  Such  a  poUcy 
decision,  it  is  feared,  would  expose  the  program  to  litigation  and 
delays  in  implementation,  if  all  interested  community  groups  did  not 
endorse  the  particular  plan. 

Proposed  Amendments  to  Certificate  of  Need 

Representative  Louis  Bertonazzi  has  filed  legislation  in  1974  to 
allow  the  Department  of  Public  Health  to  certify  an  existing  facility 
as  unnecessary  and  not  contributing  to  health  care  resources  in  the 
Commonwealth  (House,  No.  2037).  Such  a  determination  would  be 
made  when  a  health  facility  applied  for  renewal  of  its  Ucense. 
Subsequently,  there  would  be  no  reimbursements  from  Blue  Cross  or 
the  Rate  Setting  Commission.  The  legislation  would  also  provide  for 
cutting  off  reimbursements  from  Blue  Cross  and  Medicaid  to  any 
facility  wliich  made  any  renovations  contrary  to  the  Certificate  of 
Need  approval. 

A  measure  submitted  by  Representative  Arthur  L.  Desrocher  of 
Nantucket  (House,  No.  3578  of  1974)  would  provide  for  an  appeal 
and  an  adjudicatory  hearing  within  the  Department  of  PubUc  Health 
for  any  person  or  facility  aggrieved  by  a  determination  of  need 
decision.  The  provision  in  section  25E  of  Chapter  111  for  review  by 
the  Health  Facilities  Appeals  Board  would  be  repealed  under  this 
legislation. 

Representative  Michael  J.  Daly  of  Boston  has  filed  legislation  to 
allow  the  PubUc  Health  Council  to  elect  its  own  chairman  (House, 
No.  2807).  The  Council  would  consist  of  nine  members  chosen  by 
the  Governor.  Under  present  law,  the  Commissioner  of  PubUc  Health 
is  Council  Chairman. 

A  somewhat  similar  proposal  has  been  advanced  by  Senator  John 
Bullock  of  Arlington  (Senate,  No.  665  of  1974).  The  Council  would 
consist  of  the  Commissioner  of  Public  Health  as  an  ex  officio 
non-voting  member  and  seven  others  appointed  by  the  Governor. 
Four  members  would  be  providers  of  health  services  of  which  two 
would  be  physicians  and  two  local  agents  or  directors  of  public 
health.  Three  of  the  appointed  members  would  be  nonproviders. 

Senate,  No.  163  of  1974  introduced  by  Senator  Jack  H.  Backman 
of  Brookline  would  require  hospitals  to  obtain  a  determination  of 
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need  before  curtailing,  terminating  or  decreasing  any  inpatient 
hospital  services. 

For  consideration  in  the  current  session,  Senator  Frederic  W. 
Schlosstein,  Jr.,  introduced  two  bills  to  exempt  certain  fraternal 
organizations  from  coverage  under  Chapter  776.  These  bills.  Senate, 
Nos.  167  and  168,  would  exclude  fraternal  societies,  orders  or 
associations  operating  under  the  lodge  system  which  maintains  health 
care  facilities  strictly  for  the  benefit  of  their  members. 

Senator  Foley  has  filed  legislation,  Senate,  No.  1 27 1  of  1 974,  to 
(a)  further  clarify  and  define  the  criteria  in  the  determination  of 
need  process,  (b)  establish  more  uniform  procedure  for  the  admini- 
stration of  the  program,  and  (c)  provide  increased  aid  and  more 
effective  participation  by  health  care  planning  agencies  and  the 
community. 

Of  the  above  proposals  and  others  cited  in  this  chapter,  most  are 
indicative  of  discontent  on  the  part  of  legislators  relative  to  the 
implementation  and  administration  of  the  Certificate  of  Need  law. 

Bessie  M.  Burke  Memorial  Hospital 

As  a  result  of  denials  for  Certificates  of  Need  by  the  PubHc  Health 
Council,  certain  hospitals  have  gone  to  the  Legislature  to  override 
those  decisions. 

The  first  was  the  Bessie  M.  Burke  Memorial  Hospital  in  Lawrence. 
Prior  to  the  enactment  of  Chapter  1080  of  1971,  the  City  of 
Lawrence  had  been  authorized  by  legislation  in  August  1971  to  float 
a  bond  issue  of  $1.5  million  to  renovate  the  Burke  Hospital.  A 
contract  was  signed  and  construction  began  in  late  November  but 
was  then  stopped  because  the  hospital  was  denied  a  Certificate  of 
Need  as  required  by  Chapter  1080.  The  Merrimack  Valley  Planning 
Council  and  later  the  Department  of  Public  Health  recommended 
that  the  hospital  be  phased  out.  Subsequently,  with  the  approval  of 
the  Mayor  and  City  Council,  legislation  was  filed  in  1973  by 
Representative  Gerard  A.  Guilmette  of  Lawrence  authorizing  the 
continued  operation  of  the  hospital.  The  General  Court  passed  the 
bill,  which  was  vetoed  by  the  Governor  who  stated  that  it 
contravened  the  doctrine  of  separation  of  powers  and  contained  a 
number  of  inaccuracies,  inconsistencies  and  ambiguities.  His  veto  was 
overridden  by  the  Legislature  on  October  17,  1973.  Chapter  923  of 
the  Acts  of  1973  directed  the  Commissioner  of  Pubhc  Health  to  issue 
a  temporary  license  to  the  hospital  and  authorized  the  City  of 
Lawrence  to  spend  money  for  necessary  renovations. 
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Since  the  Burke  Hospital's  application  for  a  Certificate  of  Need 
came  under  Chapter  1080  of  1971,  the  Health  Facilities  Appeals 
Board  had  no  jurisdiction  in  the  case.  The  Department  of  Public 
Health  asked  the  Attorney  General  to  initiate  legal  proceedings  to 
determine  the  constitutionality  of  the  Legislature's  action.  The 
request  was  gi^anted  and  the  Department  is  now  awaiting  a  decision 
by  the  State  Supreme  Judicial  Court  to  be  made  hopefully  by  May, 
1974. 

The  Burke  Hospital  is  used  as  a  convalescent  home  with  150  beds 
for  the  care  of  the  chronically  ill  in  Lawrence. 

Winchendon  Hospital 

The  second  major  challenge,  in  this  instance  to  Chapter  776,  came 
with  the  Winchendon  Hospital  case.  In  1973,  tliis  hospital  appUed  for 
a  Certificate  of  Need  to  replace  the  existing  wooden  building  with  a 
new  fireproof  Winchendon  Health  Center  (to  open  in  1975).  The 
new*  Health  Center  would  consist  of  26  acute  case  beds  (reduced 
from  the  existing  44  beds),  a  52-bed  Level  I/H  long-term  care  facility 
and  an  ambulatory  care  center.  The  Public  Health  Council  voted  on 
November  13,  1973  to  approve  the  latter  two  requests  but  denied 
the  need  for  26  acute  care  beds  primarily  on  the  grounds  of  (1)  a  low 
occupancy  rate  (1972-71.7%);  (2)  the  availability  of  adequate 
hospital  services  in  adjacent  communities,  in  addition  to  the 
approved  clinic;  and  (3)  a  small  number  of  major  surgical  procedures 
(105  in  fiscal  year  1972).  The  Council  indicated  that  approval  would 
provide  for  the  smallest  acute  care  hospital  in  the  state,  smaller  than 
the  30-bed  Martlia's  Vineyard  Hospital  which  is  on  an  island  and 
experiences  a  tremendous  summer  population  increase. 

In  its  application,  the  Winchedon  Hospital  estimated  a  1975 
schedule  of  charges  at  least  12%  lower  than  the  average  rates 
presently  being  charged  at  the  Heywood  Memorial  Hospital  in 
Gardner  and  at  the  Burbank  Hospital  in  Fitchburg.  In  a  letter  to  the 
Commissioner  of  Pubhc  Health,  John  Saltonstall,  Jr.,  Winchedon's 
attorney,  quoted  present  charges  for  a  semi-private  room  as  $39  per 
patient  day  at  Winchendon  as  compared  to  $62  presently  being 
charged  at  Heywood  Memorial  and  %66  at  the  Burbank  Hospital. 
However,  the  regional  comprehensive  health  planning  agency  had 
recommended  that  Winchendon  area  people  go  to  the  latter  two 
hospitals  for  acute  care. 
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According  to  Attorney  Saltonstall,  the  proposed  Health  Center  in 
Winchendon  would  be  economically  viable.  He  cited  the  example  of 
a  similar  center  in  Windsor,  Vermont  which  opened  last  year  with  26 
acute  care  beds  and  operated  in  the  black  for  12  months.  If  the  acute 
care  services  were  denied,  the  attorney  stated  that  the  citizens  of 
Winchendon  would  be  denied  reasonable  available  health  services  at  a 
low  cost. 

In  its  application,  the  Winchendon  Hospital  alleged  that  many 
persons  respond  to  treatment  and  make  quicker  recoveries  in  health 
care  facilities  which  are  near  their  homes.  It  is  easier  for  friends  and 
relatives  to  visit  and  often  the  patient  is  personally  acquainted  with 
members  of  the  hospital  staff.  It  noted  that  the  relatively  anonymous 
relationships  typical  to  large  hospitals  are  apt  to  be  more  frightening 
and  less  supportive. 

Anticipating  an  adverse  decision,  the  Winchendon  Hospital 
through  Senator  Schlosstein,  filed  legislation  in  1973  to  require  the 
Public  Health  Council  to  grant  a  Certificate  of  Need  (Senate,  No. 
1938).  (This  was  done  prior  to  the  final  determination  by  the 
Council  on  November  13,  1973).  After  clearing  both  branches,  the 
Governor  returned  the  bill  to  the  Legislature  with  a  proposed 
amendment  removing  the  mandatory  aspect  of  the  bill  and  substitu- 
ting an  "authorization"  for  the  Department  to  issue  a  certificate. 

In  urging  support  for  the  Governor's  amendment,  Representatives 
Louis  Bertonazzi  of  Milford  and  John  Ames  of  Easton  argued  that 
(1)  the  bill  was  premature,  having  been  filed  on  the  assumption  that 
the  Department  of  Public  Health  would  turn  down  the  application 
(the  Council  had  asked  for  further  discussions  among  the  health 
planning  agencies  and  Department  staffs  before  final  action  would  be 
taken);  (2)  unlike  the  Burke  bill,  Winchedon's  application  came 
under  Chapter  776  and  remedies  of  administrative  and  judicial  review 
guaranteed  by  that  statute  were  available;  and  (3)  the  bUl  was  unfair 
to  all  other  facilities  which  had  applied  under  Chapter  776.  The 
amendment  was  rejected  (Senate,  No.  1991)  and  the  bill  was 
re-enacted  by  the  Legislature  on  November  15.  On  November  16, 
1973  Governor  Sargent  vetoed  the  measure,  contending  among  other 
reasons,  that  it  was  unconstitutional.  In  addition,  the  Governor 
stated  that  Senate,  No.  1938  was  seeking  exceptions  for  specific 
facilities  from  the  general  mandate  of  Chapter  776  and,  in  effect, 
represented  efforts  to  repeal  the  law  on  a  piecemeal  basis.  In  his  veto 
message  to  the  Legislature  the  Governor  noted  the  dissatisfaction 
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which  many  persons  felt  with  the  administration  of  the  program  and 
the  feeling  of  inconsistency,  perhaps  even  arbitrariness,  in  its 
operation  and  stated  that  he  would  establish  a  special  review  panel  to 
evaluate  the  administration  of  the  program. 

The  Legislature,  however,  overrode  the  Governor's  veto  on 
November  19,  1973  when  it  passed  the  Winchendon  bill  as  Chapter 
1053of  the  Acts  of  1973. 

The  Department  of  PubUc  Health  has  not  issued  a  Certificate  of 
Need  to  the  Winchendon  Hospital  despite  the  legislative  directive.  A 
judicial  decision  on  the  Burke  bill  will  also  determine  if  the 
Winchendon  Act  is  constitutional  Moreover,  the  Winchendon  Hospi- 
tal has  appealed  the  denial  to  the  Health  Facihties  Appeals  Board.  A 
decision  is  expected  possibly  in  late  March,  1974. 

Farren  Memorial  Hospital 

The  third  challenge  to  the  Certificate  of  Need  law  stems  from  an 
apphcation  for  such  a  certificate  filed  by  the  Farren  Memorial 
Hospital  in  Greenfield.  The  apphcation  requested  authority  for  ( 1 ) 
construction  of  a  one-story  radiology  building  which  would  be 
physically  connected  to  a  part  of  the  existing  plant  built  in  1966 
(new  equipment  could  not  fit  in  the  old  building);  (2)  expansion  and 
renovation  of  the  existing  laboratory,  EKG  and  Inhalation  Therapy 
Units  into  the  present  radiology  space  and  (3)  eUmination  of  one 
intensive  care  bed  and  relocation  of  five  of  these  beds  into  the 
present  pediatric  unit  along  with  the  eUmination  of  six  pediatric 
beds. 

On  October  9,  1973  the  Public  Health  Council  voted  approval 
subject  to  the  condition  that  the  pediatric  service  consisting  of  the 
remaining  ten  pediatric  beds  be  phased  out  by  March  13,  1974.  In 
defense  of  its  decision,  the  Council  reported: 

The  reason  for  the  condition  is  that  the  renovations 
approved  will  result  in  an  exceptionally  high  estimated 
increase  per  patient  per  diem  cost  of  $2.17. 

1971  statistics  from  Farren  Memorial  Hospital  indicate 
that  the  pediatric  service  is  seriously  under-utilized,  with  an 
occupancy  rate  of  only  17%,  whereas  the  desirable 
occupancy  rate  is  80%.  Further,  Franklin  County  Hospital, 
only  three  miles  away,  has  its  own  pediatric  unit  with  a 
higher  utihzation  rate  and  adequate  capacity  to  serve  the 
pediatric    bed    needs    in    the    area.    Elimination    of   the 
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unneeded  pediatric  service  at  the  Farren  will  remove  all  or 
nearly  all  of  the  variable  costs  and  some  of  the  fixed  cost 
component  attendant  on  operating  the  pediatric  unit.  This 
will  help  to  offset  the  cost  of  the  improvements  approved 
by  the  Council  but  will  in  no  way  disrupt  the  inpatient 
pediatric  care  in  the  area  on  either  geographical  or  service 
grounds. 

Previously,  the  Department  of  Public  Health  had  suggested  that 
the  Farren  Maternity  Unit  be  closed,  with  all  maternity  patients  to 
be  referred  to  the  Franklin  County  Hospital  in  the  future.  FoUoMang 
a  great  deal  of  objection  from  the  hospital  and  community,  the 
Department  withdrew  its  suggestion  and  substituted  instead  a 
proposal  to  eliminate  pediatrics. 

Considering  the  elimination  of  pediatrics  to  be  unacceptable,  the 
Trustees  of  Farren  Hospital  appealed  that  decision  to  the  Health 
Facilities  Appeals  Board.  A  decision  is  expected  by  April,  1974.  The 
crucial  issue  is  whether  a  hospital  proposal  shall  be  reviewed  and 
decided  on  its  merits  without  coercion  to  make  other  changes  in 
services  that  are  irrelevant  to  the  application  itself. 

In  support  of  the  Farren  Hospital,  Representatives  Simons  of 
Montague,  Healy  of  Charlemont  and  Shortell  of  Greenfield  along 
with  Senator  Olver  of  Amherst  sponsored  legislation  in  late  1973 
which  would  order  the  Public  Health  Council  to  issue  a  Certificate  of 
Need  to  the  hospital.  No  action  was  taken  and  Senator  Olver  has 
filed  similar  legislation  with  the  1974  session  of  the  General  Court 
(Senate,  No.  1464). 

Mr.  David  Rosenberg,  Legal  Counsel  to  the  Department  of  Public 
Health,  stated  that  the  Department  hopes  that  the  Appeals  Board 
will  give  it  guidance  as  to  when  conditions  may  be  attached  to 
Certificate  of  Need.  He  has  advised  the  Department  that  only 
conditions  which  are  "reasonably  related"  to  the  application  are 
valid.  He  finds  this  to  be  the  situation  in  the  Farren  case  where  the 
elimination  of  an  underutilized  pediatrics  services  would  offset  the 
cost  of  improvements  (about  $845,000)  approved  by  the  Public 
Health  Council. 

Somerville  Hospital 

The  fourth  major  challenge  to  Certificate  of  Need  relates  to  the 
controversial  Somerville  Hospital  application  which  was  filed  in 
February,  1972.  The  Somerville  case  dates  back  to  1969  when  the 
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hospital  applied  under  previous  laws.  According  to  the  Department's 
legal  counsel,  the  lengthy  delay  was  due  to  numerous  amendments 
made  by  the  hospital  to  its  application  reducing  it  from  an  original 
$8  million  proposal  to  the  present  $5  million  proposal.  Another 
source  places  the  blame  for  delayed  action  on  the  Department  of 
Public  Health: 

The  Somerville  story,  goes  back  to  1969,  when  the 
hospital  sought  a  Certificate,  with  no  one  questioning  the 
obsolescence,  even  danger,  of  its  ancient  plant.  The 
inner-city  hospital's  plight  quickly  was  lost  amid  repeated 
shifts  of  Department  requirements,  which  culminated  with 
a  demand  Somerville  buy  a  neighboring  hospital  which 
clearly  didn't  want  to  be  bought.  As  the  hospital's  brief  to 
the  Appeal  Board  noted,  since  filing  a  "letter  of  intent 
four  years  eariier,  the  criteria  for  Department  approval  has 
become  increasingly  demanding,  increasingly  beyond  the 
appellant's  individual  power  to  satisfy  and  increasingly 
irrelevant  to  the  basic  question  of  need."^ 

The  City  of  Somerville  has  two  hospitals,  the  Somerville  and  the 
Central.  Both  became  embroiled  in  a  rather  bitter  controversy  with 
the  Department  of  Public  Health  following  the  February,  1972 
application  by  Somerville  Hospital  for  a  Certificate  of  Need.  That 
application  called  for  replacing  its  Central  building  (built  in  the 
1890s)  and  phasing  out  the  South  building;  a  net  addition  of  33 
medical-surgical  beds  and  38  extended  care  facility  (ECF)  beds,  with 
a  net  decrease  of  12  self  care  beds,  would  result  in  a  new  total  of  161 
medical-surgical  beds  and  38  EEC  beds.  The  proposed  work  calls  for 
a  capital  expenditure  of  $4,5000,000. 

Subsequently,  the  Department  commissioned  the  Public  Interest 
Economics  Center  (PIE-C)  to  conduct  a  study  of  the  related 
problems  in  the  Somerville  case.  A  survey  of  residents  found  that  a 
substantial  number  go  to  hospitals  in  surrounding  towns.  A  survey  of 
the  two  Somerville  hospitals  and  those  in  surrounding  towns  showed 
a  general  occupancy  rate  of  75%  (acceptable  occupancy  rate  is  80%). 
The  report  concluded  that  1 70  beds  would  be  sufficient  to  meet  the 
need  in  Somerville.  Presently  there  is  a  total  of  270  beds  —  140  at 
the  Somerville  Hospital  and  130  at  Central.  Having  concluded  that 

^Massachusetts  Hospital  Research  &  Education  Association,  Monday  Report,  Vol.  II  No.  5, 
February  4,  1974. 
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there  is  an  excess  bed  capacity  in  both  Somerville  and  the  immediate 
surrounding  area  and  that  Somerville  patients  could  be  easily 
absorbed  by  facilities  within  a  five-mile  radius,  the  study  recom- 
mended that  any  major  expansion  of  the  Somerville  Hospital  be 
rejected. 

The  Department  of  PubHc  Health  had  recommended  purchase  of 
the  Central  Hospital  by  the  Somerville  Hospital  prior  to  the  study. 
The  PIE-C  report  shared  this  opinion,  stating  that  consolidation 
would  bring  about  more  efficient  use  of  beds  in  Somerville.  Since 
Somerville  Hospital  did  not  have  the  resources  to  buy  the  Central, 
the  study  proposed  a  method  of  financing.  Representatives  of  Blue 
Cross  had  appraised  Central  Hospital  at  $1,500,000  and  PIE-C 
recommended  that  Somerville  Hospital  buy  Central  with  Blue  Cross 
money  or  loan  guarantees  by  Blue  Cross,  and  obtain  a  Certificate  of 
Need  by  November,  1973.  The  PubUch  Health  Council  on  October  9, 
1973  set  the  purchase  of  Central  as  a  condition  precedent  for  the 
issuance  of  a  Certificate  of  Need.  Somerville  objected  to  that 
condition  on  October  18,  1973,  stating  that  negotiations  for  the 
purchase  of  Central  Hospital  should  be  undertaken  subsequent  to  a 
Certificate  of  Need  approval.  Also,  it  would  incur  a  xapital  loss  in 
that  purchase  without  agreement  for  reimbursement  by  Medicare. 
Meanwhile,  Central  Hospital  obtained  a  judicial  decree  ordering  the 
Public  Health  (Council  to  make  a  final  decision  on  November  15, 
1973.  In  an  emergency  meeting,  Somerville's  application  was  denied. 
Subsequently,  the  Somerville  Hospital  sought  an  adjudicatory  hear- 
ing and  a  reversal  of  the  denial  with  the  Health  Facilities  Appeals 
Board.  The  Board  responded  that  it  did  not  have  sufficient 
information  to  make  a  decision  and  ordered  the  Department  of 
Public  Health  to  grant  an  adjudicatory  hearing  as  a  matter  of  law. 
The  Department  initiated  legal  action  in  the  Superior  Court, 
contending  that  such  a  hearing  must  be  before  the  Appeals  Board. 
That  court  refused  to  "stay"  the  Appeals  Board  order  and  this  issue 
was  appealed  to  the  Supreme  Judicial  Court.  In  a  single  justice 
opinion.  Justice  Wilkins  let  the  order  of  the  lower  court  stand. 
However,  he  stated  that  the  Appeals  Board  order  was  wrong  in 
requiring  adjudicatory  hearings  by  the  Department  in  all  instances 
and  commented  on  the  fact  that  the  Certificate  of  Need  statute  was 
ambiguous  in  this  regard  (Supreme  Judicial  Court,  Suffolk,  SS.  No. 
74-27  Equity,  March  12,  1974). 
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In  defense  of  Somerville's  application,  Mr.  Norman  Gerard, 
President  of  the  hospital,  stated  that  the  City  of  Somerville  with 
88,779  people  is  the  most  densely  populated  municipality  in  the 
United  States  outside  of  metropolitan  New  York.  He  also  cites  PIE-C 
findings  that  (1)  in  terms  of  public  assistance,  housing,  aged  over  65 
and  similar  measures,  it  is  a  city  whose  deprivation  is  substantial 
relative  to  that  of  the  metropolitan  area  as  a  whole  (as  well  as  the 
state  and  the  region)  and  (2)  the  general  health  conditions  of  the 
people  of  Somerville,  as  expressed  in  mortahty  rates,  are  worse  than 
those  prevailing  in  the  state  as  a  whole. 

While  admitting  that  a  high  percentage  of  Somerville  residents  (in 
1971,  61%)  go  outside  the  city  for  hospital  services,  Mr.  Gerard 
stressed  that  of  the  39%  in  1971  who  went  to  hospitals  within  the 
city,  62%  were  admitted  to  Somerville  Hospital  while  38%  went  to 
Central.  He  attributed  the  low  patronage  in  Somerville  to  the 
unfavorable  circumstances  of  poverty  and  inadequate  hospital 
facilites  which  severely  depresses  the  number  of  doctors  attempting 
to  practice  in  the  City  of  Somerville.  Gerard  stresses  that  this 
situation  could  be  improved  by  the  realization  of  the  physical  plant 
changes  petitioned  for  in  the  Certificate  of  Need  application,  thereby 
creating  an  environment  for  the  provision  of  quality  inpatient  care 
which  would  be  both  professionally  and  financially  attractive  to  the 
physician. 

In  spite  of  the  old  buildings  and  dilapidated  beds,  Mr.  Gerard 
reported  that  the  1972  occupancy  rate  of  Somerville  Hospital  was 
79%  while  Central's  was  only  64%.  For  1974  he  claims  that 
Somerville  Hospital's  occupancy  rates  presently  exceed  90%;  and 
that  the  75%  figure  which  the  Department  quotes  comes  from 
combining  Somerville  and  Central  hospitals  occupancy  rates. 

Furthermore,  the  Hospital  President  criticizes  the  Department  of 
Public  Health  for  lack  of  a  clear,  definitive  policy  on  bed  capacity 
criteria  and  standards: 

A  further,  more  revealing,  clue  to  the  bed  number 
criteria  applied  to  Somerville  in  the  PIE-C  report  might  be 
found  in  "Attachment  D"  to  the  Certificate  of  Need  Rules 
and  Regulations  where  the  Department  invites  response  to 
a  proposed  goal  that  acute  care  hospital  beds  in  Massa- 
chusetts be  reduced  to  1 .0  patient  days  per  capita  at  90% 
occupancy  by  1978,  and  ultimately  to  0.8  patient  days  per 
capita  at  90%  occupancy  by  1985.  These  modest  figures. 
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however,  when  applied  to  current  beds  in  Massachusetts 
indicate  a  reduction  from  present  bed  capacity  levels  of 
9,450  acute  hospital  beds  (-35%)  by  1978,  and  ultimately 
12,690  fewer  acute  hospital  beds  (-46%)  by  1985!  The 
removal  or  reduction  of  nearly  half  the  hospitals  and 
hospital  beds  in  Massachusetts  has  not,  to  my  knowledge, 
been  considered  by  the  legislature  or  the  voters  of  the 
Commonwealth,  as  a  goal  desirable  to  pursue  through, 
presumably,  the  machinery  of  Certificate  of  Need. 

With  270  beds  presently  in  Somerville,  a  reduction  to 
170  as  proposed  would  represent  a  37%  drop,  close  to  the 
Department's  expressed  1978  goal,  but  leaving  Somerville 
with  1.9  beds/ 1,000,  capacity  for  only  0.6  patient  days  per 
capita  at  90%  occupancy  (if  such  high  average  occupancy 
of  so  few  beds  could  be  maintained). 

In  short,  the  method  used  in  the  PIE-C  report  to 
determine  bed  need  in  a  city  is  apparently  subjective  and 
speculative  and  an  extension  of  the  Department's  long- 
range  goals  which  have  not  been  subject  to  pubHc  or 
legislative  review  as  yet. 

In  order  for  Somerville  Hospital  to  retain  its  Hill-Burton  grant  and 
mortgage  subsidy  guarantee,  Mr.  Gerard  stated  that  a  Certificate  of 
Need  must  be  approved  by  April  26,  1974. 

Expressing  the  position  of  Central  Hospital,  Mr.  Samuel  Perlman, 
Administrator,  stated  that  he  agrees  with  the  findings  of  the  PIE-C 
Report  that  Somerville  is  over-bedded.  Central  has  fought  Somer- 
ville's  application  for  expansion.  Since  many  Somerville  residents  live 
closer  to  hospitals  outside  the  city  he  finds  it  appropriate  that  they 
go  to  hospitals  besides  Somerville  and  Central  especially  since  general 
occupancy  rates  are  75%.  Contrary  to  Mr.  Gerard's  figures,  the 
Central  Hospital  Administrator  quoted  Central's  occupancy  rate  at 
70-75%  and  Somerville's  at  75-80%.  On  Somerville's  claim  that  its 
Central  Building  does  not  meet  safety  standards,  Mr.  Perlman  said 
that  it  does  not  meet  Hill-Burton  safety  standards  but  an  inspection 
by  the  State  Department  of  Public  Safety  on  January  17,  1974 
certified  that  the  wooden  building  met  state  standards.  He  stated 
that  replacing  Somerville's  wooden  Central  Building  with  a  brick 
building  at  a  cost  of  $4.5  million  won't  improve  the  quality  of  care. 
He  also  stated  that  Somerville's  beds  meet  state  standards  and  are  not 
obsolete  and  dilapidated. 
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Mr.  Perlman  noted  that  three  taxpayers  groups  in  Somerville  had 
filed  suit  against  Somerville  Hospital's  proposed  expansion.  In  his 
opinion,  the  community  wants  more  clinics  with  more  doctors  and 
not  larger  hospitals. 

Although  the  Central  Hospital  does  not  wish  to  curtail  operations, 
in  tlie  event  of  a  forced  sale,  it  would  set  a  price  of  $3  million  for  its 
plant  and  services.  However,  a  more  acceptable  solution  would  be  a 
reduction  in  the  number  of  beds  in  both  hospitals  to  meet  the  PIE-C 
figures  of  140-200  beds  in  the  City  of  Somerville. 

On  quality  of  service,  Mr.  Perlman  stated  that  both  hospitals  are 
equal  since  they  have  basically  the  same  medical  staff  (the  Chief 
Surgeon  at  Central  is  Chief  Surgeon  at  Somerville). 

Mr.  Perlman  considers  Chapter  776  to  be  a  good  law  and  doubts 
that  Somerville  Hospital  will  receive  a  Certificate  since  there  is  no 
need  for  hospital  expansion  in  the  city. 

CHAPTER  VI. 
FEsfANCING  OF  PUBLIC  HOSPITAL 
SERVICES  IN  MASSACHUSETTS 


Within  the  Commonwealth  of  Massachusetts  there  is  a  total  of  27 
public  health  hospitals  operated  by  governmental  agencies.  Cities  and 
towns  maintain  14  such  facilities;  counties  six  and  the  state  seven 
such  institutions.  These  facilities  and  their  locations  are  indicated  in 
the  following  table: 

Table  4.  Governmental  Operated  Public  Health  Hospitals 

MUNICIPAL 


Institution 

City  or  Town 

Amesbury  Hospital 

Amesbury 

Bessie  M.  Burke  Memorial  Hospital 

Lawrence 

Boston  City  Hospital  (including 

Boston 

Long  Island  Clironic  Disease  & 

Mattapan  Clironic  Diseases) 

Cambridge  Hospital 

Cambridge 

Earie  E.  Hussey  Hospital 

Fall  River 

Glover  Memorial  Hospital 

Needham 
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Haverhill  Municipal  Hospital 
Hunt  Memorial  Hospital 
Josiah  B.  Thomas  Hospital 
Mary  A.  Alley  Hospital 
Plunkett  Memorial  Hospital 
Quincy  City  Hospital 
Springfield  Municipal  Hospital 
Worcester  City  Hospital  \ 

COUNTY 


Haverhill 

Danvers 

Peabody 

Marblehead 

Adams 

Quincy 

Springfield 

Worcester  / 


Barnstable  County  Hospital 

Hampshire  County  Chronic  Diseases  Hosp. 

Middlesex  County  Hospital  (Chronic 

Disease  and  Rehabilitation) 
Norfolk  County  Hospital 
Plymouth  County  Hospital 
Worcester  County  Hospital 

STATE 


Pocasset 

Leeds 

Waltham 

Braintree 

Hanson 

Boylston 


Lakeville  Hospital 
Lemuel  Shattuck  Hospital 
Massachusetts  Hospital  School 
PondviUe  Hospital  (Cancer) 
Rutland  Heights  Hospital 
Tewksbury  Hospital 
Western  Mass.  Hospital 


Lakeville 

Boston 

Canton 

Norfolk 

Rutland 

Tewksbury 

Westfield 


Municipal  Hospitals 

The  primary  responsibility  for  the  pf  ovision  of  health  care  services 
on  the  governmental  level  rests  with  the  state's  cities  and  towns.  The 
State  Department  of  Public  Health  was  established  in  1869  but  the 
City  of  Boston  Health  Department  dates  back  to  1799. 

A  recent  study^  points  out  that  the  number  of  municipality- 
operated  hospitals  is  declining  due  to  the  fact  that  most  inpatient 
hospital  services  in  Massachusetts  are  provided  by  voluntary  and 
proprietary  hospitals.  The  10  cities  which  still  operate  hospitals  are 
those  which  have  long  and  proud  traditions  with  such  facilities, 
having  competed  effectively  in  the  past  with  hospital  institutions 

1  Joseph  Slavet  et  al,  The  Reallocation  of  Selected  Municipal  Services  to  the  State:  A 
Municipal  Finance  Alternative,  University  of  Massachusetts  Boston  Urban  Observatory, 
October,  1973, 17  pp.  mimeo. 
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under  private  sponsorship.  However,  the  viabiUty  of  both  general  and 
chronic  disease  hospitals  operated  by  cities  and  towns  has  been 
deeply  cut  by  a  combination  of  escalating  costs,  aging  facilities,  a 
restricted  service  radius,  professional  staff  shortages  and  declining 
patient  loads  resulting  from  widening  patient  choices  for  low  income 
people  under  publicly-aided  medical  programs  in  recent  years. 

In  1970,  the  state's  cities  and  towns  expended  $106.9  million  for 
health  and  hospital  services.  Over  75%  represented  costs  of  operation 
for  17  municipally-owned  hospitals  (10  general  and  7  chronic  disease 
located  in  14  communities).  Included  in  that  total  is  the  cost  of 
operations  for  the  Cambridge  and  Salem  Infirmaries.  The  remaining 
portion,  about  $24  million,  was  due  to  services  rendered  by  health 
departments  and  local  boards  of  health  for  health  clinics,  other 
personal  health  services  and  environmental  health  services. 

Operating  deficits  occurred  in  1 1  of  the  17  municipal  hospitals  in 
1970.  Included  in  that  number  were  the  three  City  of  Boston 
institutions,  two  in  Cambridge  (including  the  Cambridge  Infirmary) 
and  those  in  Danvers,  Fall  River,  Haverhill,  Lawrence,  Salem  (the 
Salem  Infirmary)  and  Worcester.  Total  operating  deficits  exceeded 
$11  million  of  which  about  $8  million  was  attributed  to  the 
inpatient  services  of  the  municipal  hospitals  in  Boston  and  $1.3 
million  to  the  hospitals  in  Cambridge. 

Most  hospitals  have  been  plagued  by  chronic  deficits  despite 
remarkable  and  steady  improvement  in  hospital  receipts  during 
recent  years  from  third-party  payments  (Medicare,  Medicaid,  etc.). 
Hospital  receipts  now  cover  about  75  to  80%  of  institutional 
expenses.  The  City  of  Boston  took  drastic  budgetary  action  in  1973, 
including  a  major  reduction  in  the  number  of  inpatient  beds  and 
commensurate  reduction  in  related  services  to  keep  the  gap  between 
hospital  receipts  and  expenditures  from  widening. 

The  other  six  municipal  units,  all  general  hospitals  except  the 
Springfield,  either  broke  even  or  experienced  varying  operating 
surpluses  in  1970.  In  analyzing  those  municipal  hospitals  which  were 
fortunate  enough  to  operate  in  the  black,  the  aforementioned  study 
indicated  that  most  have  the  characteristics  of  a  community-wide, 
broadly-based  and  supported  non-profit  facility.  With  the  steady 
growth  of  third-party  payments,  particularly  those  provided  under 
Medicare  and  Medicaid,  they  have  been  able  to  achievehealthylevels 
of  self  support  and  have  not  become  additional  burdens  to  local 
taxpayers. 
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County  Hospitals. 

From  early  times,  county  hospitals  have  been  specializing  in  the 
treatment  of  tuberculosis.  Because  of  the  progress  of  medical  science 
relation  to  the  disease,  there  has  been  a  shift  from  inpatient  to 
outpatient  treatment.  Consequently,  only  six  of  the  original  nine 
county  hospitals  are  still  operating.  Barnstable  County  converted  its 
institution  to  a  general  hospital  in  support  of  a  county  health 
department  established  under  a  special  act  of  1926  to  serve 
communities  of  that  county.  The  other  five  (Hampshire,  Middlesex, 
Norfolk,  Plymouth  and  Worcester)  took  advantage  of  1961  legisla- 
tion (Chapter  608)  authorizing  transformation  into  chronic  disease 
facilities  whUe  retaining  a  proportion  of  beds  for  T.B.  purposes.  The 
state  through  the  Department  of  Public  Health  assumes  50  percent  of 
the  cost  of  care  for  hospitally  confined  T.B.  patients  and  100%  for 
outpatients  in  those  county  hospitals  (or  county  tuberculosis  clinics) 
with  which  it  has  entered  into  contracts. 

County  institutions  are  financed  by  a  combination  of  patient 
charges  and  assessments  levied  on  cities  and  towns  in  such  counties 
to  make  up  the  difference  between  expenses  and  available  receipts. 
In  1970  Barnstable  County  Hospital  financed  all  of  its  requirements 
from  hospital  sources  of  income.  The  deficits  incurred  by  the  other 
institutions  in  1972  are  indicated  in  the  following  table: 

Tables.  County  Hospital  Maintenance  Assessments,  1972 

County  Maintenance  Assessment 

Hampshire  $    106.447 

Middlesex  1,315,849 

Norfolk 

Plymouth  203,006 

Worcester  62,276 

Source:  Commonwealth  of  Massachusetts,  Bureau  oi  kccownU,  Annual  Report 
on  the  Statistics  of  County  Finances  for  the  Year  Ending  December  31, 
1972  (Pub.  Doc.  No.  29),  Table  No.  10. 


Hospital               Expenditures 

Lemuel  Shattuck 

$  8.8 

Lakeville 

3.6 

Mass.  Hospital  School 

3.0 

Pondville 

3.4 

Rutland  Heights 

3.2 

Tewksbury 

8.5 

Western  Mass.  Hospital 

2.8 

Total 

$33.3 
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State  Hospitals 

The  seven  state  hospitals  are  under  the  administrative  authority  of 
the  State  Department  of  Public  Health  and  account  for  about  2/3  of 
the  Department's  appropriation. 

Operating  expenses  in  fiscal  1973  are  reflected  in  the  following 

table ' 

Table  6.  State  Hospital  Costs,  Fiscal  1973 

(in  millions) 

Recipts  Net  Cost 

$  4.9  $  3.9 

1.8  1.9 

0.67  2.3 

2.5  0.91 
1.8  1.4 
6.2  2.3 

1.6  1.2 
$19.4  $13.9 


CHAPTER  VII. 
VIEWS  OF  INTERESTED  PARTIES 

To  develop  pertinent  information  on  the  opinions  of  hospital 
administration  re  a  sihgle  state  public  hospital  system,  letters  were 
sent  by  the  Bureau  to  the  Board  of  Trustees,  superintendents  or 
other  appropriate  officials  soliciting  their  veiws.  Replies  were 
recieved  from  eight  of  the  fourteen  municipally  operated  hospitals 
and  of  the  six  county  hospitals  only  Barnstable  County  failed  to 
respond.  On  the  state  level,  Commissioner  William  J.  Bicknell  replied 
on  behalf  of  the  State  Department  of  Public  Health. 

Municipal  Hospitals. 

Administrators  of  municipal  hospitals  express  unanimous  opposi- 
tion to  a  single  state  system.  Their  principal  objection  is  that  such  a 
system  would  be  disruptive  of  the  cohesive  relationship  that  now 
exists  between  the  facility  and  the  community  and  would  bring 
about  a  situation  where  sensitivity  to  community  needs  would  be 
subordinated. 
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Relative  to  possible  cost  savings,  local  officials  generally  indicated 
that  little,  if  any,  benefits  or  advantages  would  accrue  on  this  score. 
While  the  Administrator  of  Glover  Memorial  Hospital  in  Needham 
indicated  that  a  more  economical  system  may  result  for  the 
inhabitants  of  various  regions  it  would  be  accomplished  at  the 
expense  of  a  significantly  lower  quality  of  care.  Others  indicated  that 
such  a  system  would  merely  mean  the  transfer  of  costs  from  one  tax 
base  to  another.  Mr.  Leo  Petit,  Director  of  the  Springfield  Hospital, 
charged  that  state  health  care  institutions  have  seemingly  suffered 
from  fiscal  irresponsibility  both  at  the  capital  expense  level  and  at 
the  operating  expense  level.iWhile  cost  problems  have  existed  at  the 
local  level  they  have  not  been  as  severe.  In  the  view  of  some  local 
administrators  state  hospitals  are  inefficiently  managed  and  state 
experience  with  the  administration  of  public  welfare  would  portend 
similar  failures  under  a  unified  hospital  program.  Finally,  local 
administrators  assert  that  under  a  state  system  some  needs  would  not 
be  met  and  more  capacity  than  necessary  will  be  provided  for  other 
needs,  thus  increasing  costs  unnecessarily. 

Administrators  also  rebut  the  degree  of  dependence  on  the  real 
property  tax  for  the  support  of  municipal  hospitals.  Some  operate  at 
a  "profit"  -  from  1964  through  1973,  the  Mary  A.  Alley  Hospital  in 
Marblehead  returned  $207,222  to  the  town  treasury.  Many  others 
are  self-sustaining  although  several  sustain  annual  deficits.  The 
President  of  the  Board  of  Trustees  of  the  Josiah  B.  Thomas  Hospital 
in  Peabody  suggests  that  a  state  "takeover"  would  lower  the  Peabody 
tax  rate  (52.50)  by  about  $1 .  Moreover,  through  the  use  of  volunteer 
workers  and  fund-raising  campaigns,  local  hospitals  have  raised 
additional  funds  to  meet  operating  costs. 

County  Hospitals 

Officials  of  county  medical  institutions  likewise  expressed  strong 
opposition  to  a  single  state  system.  Such  a  development  would  "add 
to  the  overburdened  state  budget".  Moreover,  they  charge  that  the 
present  state  hospital  network  is  deplorable  and  underutilized. 

Only  one  official.  Miles  Mahoney,  Director  of  the  Middlesex 
County  Hospital,  saw  any  merit  in  a  consolidation  plan.  However,  he 
would  limit  the  consolidation  of  health  care  facilities  to  a  regional 
framework. 
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Department  of  Public  Health 

In  response  to  a  unified  state  public  health  hospital  system,  Health 
Commissioner  WiUiam  J.  Bicknell,  M.D.  stated  that  in  the  long  run  it 
is  far  better  to  disaggregate  government  institutions,  convert  them  to 
community  nonprofit  status  and  allow  them  to  function  in  the  same 
economic  market  and  regulatory  environment  as  most  other  hospi- 
tals. He  considers  the  proposed  state  system  to  be  a  poor  approach 
and  stated  that  the  rigidities  of  government  management  practices 
have  all  too  often  led  to  unresponsive  programs  and  necessarily  poor 
use  of  scarce  funds.  The  Commissioner  also  cited  the  fact  that  a 
centralized  state  hospital  administration  of  this  type  would  not 
effectively  relate  to  medical  care  needs  within  the  various  planning 
regions  in  the  state. 

Department  of  Health,  Education  and  Welfare  (HEW) 

Expressing  the  opposition  of  HEW  to  a  proposed  unified  state 
hospital  system,  Dr.  Harold  M.  Braning,  Assistant  Surgeon  General 
Chief,  stated  the  hospital  can  and  should  relate  to  the  community 
rather  than  to  some  central  authority.  He  beleives  that  publicly- 
owned  hospitals  can  effect  economies  by  joining  together  with  other 
hospitals  in  the  community  and  working  out  group  purchase 
arrangements,  sharing  of  equipment,  etc.  Anticipating  the  enactment 
of  some  form  of  national  health  insurance.  Dr.  Craning  discussed  the 
future  role  of  public  hospitals: 

The  future  role  of  all  publicly-owned  hospitals  will  be 
that,  if  they  are  to  continue  in  existence,  they  will  have  to 
serve  all  socio-economic  income  levels  and  be  practically 
indistinguishable  in  their  operations  from  that  of  non- 
profit hospitals.  In  discussions  with  administrators  of  large 
publicly -owned  hospitals,  we  have  stressed  that  publicly 
owned  hospitals  of  the  future  will  have  to  have  comparable 
accommodations  -  private  rooms,  semi-private  rooms, 
etc.,  and  that  the  patient  mix  in  terms  of  socio-economic 
income  levels  will  be  very  similar  to  that  of  non-profit 
institutions.  As  you  know,  our  society  has  been  trying  to 
come  to  grips  with  a  better  decision  making  process  for  the 
distribution  of  health  care  facilities.  Comprehensive'  health 
planning  agencies  have  been  encouraged  to  appraise  total 
community  need  and  to  try  to  achieve  maximum  utiliza- 
tion through  appropriate  sharing  of  services  and  facilities. 


1974]  HOUSE  -  No.  5559  75 

State  Aid  Alternative 

An  alternative  proposal  to  meet  the  fiscal  needs  of  local 
government  hospitals  was  recently  proposed  by  Mr.  Joseph  Slavet.^ 
Slavet  admitted  a  strong  temptation  to  recommend  the  complete 
transfer  of  both  the  administration  and  financing  of  local  health  and 
hospital  services  to  the  state,  using  the  same  arguments  which 
prompted  the  General  Court  to  eliminate  welfare  as  a  local  function. 
However,  his  preferable  strategy  would  be  to  shift  only  the  net  costs 
of  public  health  and  hospital  services  to  the  Commonwealth  while 
retaining  local  administration.  He  does  not  consider  the  state  to  be 
conceptually  admrni^tratively  or  operationally  prepare^  to  absorb 
the  local  health  and  tiiospitals  functiah,  and  to  blend  it  into  ideal 


social  service  mechj||iisms  —  decentrahzed  interdisciplinary  centers 
meeting  com prehensivj^  human  resource  needs  throughdut  the  state. 
Before  assuming  the  i|et  costs  of  hospitals,  the  study  r^tommended 
that  the  state  examine  those  institutions  (mainly  chronic  disease 
institutions  in  cities)  whose  viability  is  in  doubt  to*  determine 
whether  they  shouldibe  retained  as  permanent  facilities.    '-' 

A  major  argument.lised  by  the  author  in  support  of  stat|  financing 
is  that  the  benefits^  of  many  health  services,  particularly  those 
directed  at  individual  and  family  care,  are  not  consumed  entirely  by 
residents  of  municipal  jurisdictions  providing  and  financing  them. 
Outsiders,  mainly  those  of  low  income,  are  likely  to  be  attracted  to 
municipahties  with'  high  quality  and  readily  accessible  municipal 
health  and  hospital  facilities.  Alternatively,  where  municipahties  fail 
to  provide  such  adeiquate  service,  the  social  costs  of  this  neglect  spill 
over  into  those  cities  and  towns  which  do.  , 

Mr.  Slavet  estimated  transfer  of  the  net  costs  of  municipal,  school 
and  county  health  and  hospital  services  to  the  state  at  $35.5  million. 
He  admitted  that  improvements  in  service  levels  to  achieve  a  uniform 
higher  standard  would  generate  higher  costs  to  the  Commonwealth. 
However,  if  national  health  service  legislation  is  enacted,  this  would 
eUminate  operating  deficits  for  municipal  and  county  hospitals.  Also 
it  would  provide  federal  financing  for  out-patient  services,  primary 
care,  preventative  services,  and  personal  health  services  now  financed 
entirely  from  municipal  and  state  revenues. 
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